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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

Caveatee’s Exhibit 

122 

23 H Street, N. E. 
Washington, D. C. 
June 9,1947 

My dear Angelina: 

I have today made my will, leaving to you the store and 
home at 23 H Street, Northeast. This property represents 
all of my worldly possessions. I am leaving this property 
to you in appreciation of the sacrifices you have made in 
caring for me during the last twenty-five years. 

I would like to have been able to leave all of my children 
something, but since my estate is so small and as it consists 
of just one piece of property, I do not desire to have it sold 
in order to accomplish this wish. When you become the 
owner of this property under the terms of my will I would 
like for you to make some arrangement to pay to each of 
my surviving children the sum of $200.00. I want you to do 
this only if it can be done without selling the property. 
Having the utmost confidence in you and knowing the deep 
and sincere love which you hold for me I have not the 
slightest doubt that you will make every possible effort to 
comply with my expression in this matter. 

Affectionately, 

His X mark. 

Vincent Di Gennaro. 

Anthony G. Saitta. 

Henry Lee. 
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123 Filed Jun 111948 

Will 

I, Vincent Di Gennaro, a resident of the District of Co¬ 
lumbia, being of sound and disposing mind and memory, do 
hereby make, publish and declare this writing as and for 
my last will and testament, hereby revoking any and all 
wills heretofore made by me. 

Item One: I direct that my just debts and funeral ex¬ 
penses be paid out of my estate as soon as practical after 
the time of my decease. 

Item Two: I give and devise to my daughter, Angelina 
Flocker, who has for the past twenty-five years cared for 
me with loving affection and kindness, and at times at great 
sacrifice, in fee simple absolute, the real estate which I own 
at 23 H Street, Northeast, Washington, D. C., the same 
being known for purposes of taxation as Lot 34 in Square 
677. I am mindful of the fact that this property repre¬ 
sents all of my earthly possessions. My only regret is that 
I am unable to leave something to each of my other chil¬ 
dren, whom I also love and cherish. To have accomplished 
this, the real estate would have to be sold, which I do not 
desire. I have made certain requests of my daughter, An¬ 
gelina Flocker, relating to my children who survive me. 
Having abiding trust and confidence in her, I am certain 
that the wish which I have expressed to her, will be fully 
complied with. 

Item Three: In the event that I die seized and possessed 
of any other property, real, personal or mixed, whereso¬ 
ever situated, I give, devise and bequeath to my surviving 
children share and share alike. 

Item Four: I nominate, constitute and appoint my 
daughter Angelina Flocker, to be the executrix, of this, my 
last will and testament and request that she not be required 
to furnish bond or undertaking. 
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124 In testimony whereof, I now subscribe my name 
to this, my last will and testament this 9th day of 

June, 1947. 

His X Mark. 

Vincent Di Gennaro. 

Signed, published and declared as and for his last will 
and testament by Vincent Di Gennaro, the above named 
testator, in the presence of us, who in his presence and at 
his request and in the presence of each other, now sub¬ 
scribe our names as attesting witnesses. 

Witnesses: 

Anthony G. Saitta 

Henry Lee 

Addresses: 

505 Nicholson St. N. W. 

1361 Ives PI. S. E. 

• ••••••••• 

Affidavit 

125 District of Columbia, to wit: 

On this 14th day of June, A. D. 1948 personally appeared 
Anthony G. Saitta, who on oath says that he is one of the 
subscribing witnesses to the foregoing paper-writing dated 
the 9th day of June, A. D. 1947, purporting to be the last 
will and testament of Vincent Di Gennaro, deceased, late 
of the District of Columbia, that the Testator therein 
named signed said will by mark in his presence; that said 
Testator published, pronounced and declared the same to 
be his last will and testament; that at the time of so doing 
said Testator was, to the best of affiant’s apprehension, 
of sound and disposing mind, and capable of executing a 
valid deed or contract; and that affiant’s name as witness 
to the aforesaid will was signed in the presence and at the 
request of Testator and in the presence of Henry Lee the 
other subscribing witness, who also signed in the presence 
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of the affiant, and in the presence and at the request of the 
Testator. 

Anthony G. Saitta, 

505 Nicholson St. N. W. 

Sworn to and subscribed before me on the day aforesaid. 

Melvin J. Marques 
Deputy Register of Wills for 
the District of Columbia, 
Clerk of Probate Court. 


Affidavit 

126 District of Columbia, to wit: 

On this 14th day of June, A. D. 1948 personally appeared 
Henry Lee, who on oath says that he is one of the subscrib¬ 
ing witnesses to the foregoing paper-writing dated the 9th 
day of June, A. D. 1947, purporting to be the last will and 
testament of Vincent Di Gennaro, deceased, late of the Dis¬ 
trict of Columbia, that the Testator therein named signed 
said will by mark in his presence; that said Testator pub¬ 
lished, pronounced and declared the same to be his last will 
and testament; that at the time of so doing said Testator 
was, to the best of affiant’s apprehension, of sound and dis¬ 
posing mind, and capable of executing a valid deed or con¬ 
tract; and that affiant’s name as witness to the aforesaid 
will was signed in the presence and at the request of Testa¬ 
tor and in the presence of Anthony G. Saitta the other sub¬ 
scribing witness, who also signed in the presence of the 
affiant, and in the presence and at the request of the Tes¬ 
tator. 

Henry Lee, 

1361 Ives PL S. E. 

Sworn to and subscribed before me on the day aforesaid. 

Melvin J. Marques 
Deputy Register of Wills for 
the District of Columbia, 

Clerk of the Probate Court. 
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127 Filed Jul 1 - 1948 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

HOLDING A PROBATE COURT 

Administration No. 71411 

Address of Petitioner: 

23 H Street, Northeast 
Washington, D. C. 

In re: Estate of Vincent Di Gennaro, Deceased 

Petition for Probate of Will and Letters Testamentary 

The petition of Angelina Flocker, respectfully represents: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, of adult age, and not under 
any legal disability, and she makes this application as the 
executrix nominated in the will of the above named dece¬ 
dent. 

2. That Vincent Di Gennaro, late a citizen of Italy, domi¬ 
ciled in the District of Columbia, died on the 3rd day of 
June, 1948, leaving a paper in the nature of a last will and 
testament dated June 9th, 1947, in which this petitioner is 
named as executrix, which said will is now on file in the 
Office of the Register of Wills for the District of Columbia; 
that no other paper in the nature of testamentary disposi¬ 
tion of the decedent’s estate has been found, although dili¬ 
gent and thorough search has been made, and this peti¬ 
tioner says that the above mentioned paper is in fact the 
last will and testament of said decedent. 

3. That said testator, a widower, was survived by the 
following children and grandchildren: 

Nicholas Di Gennaro, an adult son; Anthony A. Di Gen¬ 
naro, an adult son; Frank A. Di Gennaro, an adult 
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128 son; Mrs. Josephine De Bari, an adult daughter; 
Mrs. Theresa Tina Abdo, an adult daughter; Mrs. 

Ella Nora Falcone, an adult daughter; Mrs. Edith Elliott, 
an adult daughter; and the petitioner Angelina Flocker, an 
adult daughter; Alfred Antonelli, an adult grandson; Vin¬ 
cent Antonelli, an adult grandson; Francis Antonelli, an 
adult grandson and Marie Antonelli Medeiros, a minor 
granddaughter, twenty years of age, who are the children 
of Bernadine Antonelli, deceased daughter of the testator. 

4. At the time of his death testator was seized of the 
following real estate in the District of Columbia; Lot 834 in 
Square 677, improved by premises 23 H. Street, Northeast, 
which property petitioner estimates to be worth about 
$10,000; and which is free from encumbrance. 

5. Said testator was possessed at the time of his death 
of personal property of a total estimated value of $300.00 
and consisting of about $250.00, in grocery stock and gro¬ 
cery store equipment, located on the aforementioned prem¬ 
ises, and personal effects amounting to approximately 
$50.00. 

6. The debts of the decedent consist of expenses incident 
to his last illness and funeral, and are estimated at $700.00. 

Wherefore, petitioner prays: 

1. That citation may issue against the above named heirs 
at law and next of kin, and that notice by publication may 
issue directed to any of them who may be returned “Not to 
be found/* 

2. That guardian ad litem may be appointed to represent 
the minor grand-daughter, Marie Antonelli Medeiros, at the 
hearing of the application to admit the will to probate. 

3. That said paper writing dated the 9th day of June, 
1947, be admitted to probate and record as the last will and 
testament of the said Vincent Di Gennaro, as to both real 

and personal property. 

129 4. That letters testamentary issue to this peti¬ 
tioner as the executrix named in the will. 





8 


5. And for such other and further relief as the nature 
of the case may require and to this Honorable Court shall 
seem proper. 

Angelina Flocker 
Petitioner 

James P. Donovan 
Attorney for Petitioner 
Suite 1100 Investment Bldg. 

Washington, D. C. 

District of Columbia, to-wit: 

I, the undersigned Angelina Flocker, solemnly swear that 
I have read the foregoing and annexed petition by me sub¬ 
scribed and know the contents thereof; that the facts 
therein stated of my personal knowledge are true and those 
stated upon information and belief I believe to be true. 

Angelina Flocker 
Petitioner 

Subscribed and sworn before me this 23 day of June, 1948. 

Olive E. Fitzgerald 

(seal) Notary Public, D. C. 

• ••••••••• 

130 Filed Jul 1 - 1948 

Consent to Probate and Waiver of Citation 

We, the undersigned, being adults and the heirs at law 
and next of kin of Vincent Di Gennaro, deceased, having 
read and being fully acquainted with the contents of the 
Will of said decedent bearing date of the 9th day of June, 
1947, and having read and being fully acquainted with the 
contents of the petition of Angelina Flocker for the probate 
and record of said Will, and for other purposes, bearing 

date the-day of June, 1948, do hereby waive citation 

or notice by publication insofar as we are concerned, and 
hereby expressly waive our right to file a caveat to said 
Will, and we do hereby consent and request as follows: 
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That the said Will bearing date of the 9th day of June, 1947, 
be admitted to probate and record as a Will of real and 
personal property, and that letters testamentary be granted 
to Angelina Flocker as the executrix nominated in said 


Will 

Witnesses: 

Marian Yates 
Myrtle M. Wagner 
Benson J. Woods 
Anthony G. Saitta 
George C. Elliott 
George C. Elliott 
George C. Elliott 
Joseph Murphy 

June 28,1948 

131 George C. Elliott 
George C. Elliott 
George C. Elliott 
George C. Elliott 
Frank A. Di Gennaro 


Angelina Flocker 
Nicholas Di Gennaro 
Anthony A. Di Gennaro 
Edith Elliott 
Ella Nora Falcone 
Theresa E. Tina Abdo 
Josephine De Bari 
Frank C. Di Gennaro 

Francis A. Antonelli 
Marie Antonelli Medeiros 
Guardian— 

John A. Medeiros 
Alfred A. Antonelli 
Vincent L. Antonelli 


Memorandum: July 20, 1948, Order appointing Charles 
E. Channing, Jr., guardian ad litem. 


132 Filed Sep 22 1948 

Answer of Infant by Guardian Ad Litem 

Answer of Marie Antonelli Medeiros, infant, by Charles 
E. Channing, Jr., her duly appointed guardian ad litem, 
to the petition filed herein for the probate and record of 
the last Will and Testament of Vincent Di Gennaro, de¬ 
ceased, and for the issuance of letters testamentary to 
Mrs. Angelina Flocker, petitioner herein, respectfully rep¬ 
resents to the Court as follows: 
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1. That the said respondent, Marie Antonelli Medeiros, 
is an infant of the age of twenty (20) years; that in conse¬ 
quence, since the infant respondent can neither admit nor 
deny the allegations of the petition filed herein, she submits 
her interest to the protection of this Honorable Court. 

Marie Antonelli Medeiros 

Charles E. Channing, Jr. 

By: Charles E. Changing, Jr. 

Guardian ad litem 


District of Columbia, ss: 

Charles E. Channing, Jr., being first duly sworn on oath 
deposes and says that he is the duly appointed guardian 
ad litem for Marie Antonelli Medeiros, an infant under the 
age of twenty-one years, and an heir at law and next 

133 of kin of Vincent Di Gennaro, deceased; that he has 
read the foregoing Answer and knows the contents 

thereof; that the matters and things stated therein of his 
own knowledge are true and those stated on information 
and belief, he believes to be true. 

Charles E. Changing, Jr. 

Subscribed and sworn to before me this 21st day of Sep¬ 
tember, 1948. 

Ann Marie Munxert 
Notary Public, D. C. 

(Seal) 

My Commission expires October 14, 1952. 

• •••*••••• 

134 Filed Sep 22 1948 

Report of Guardian Ad Litem 

As a report to this Honorable Court, Charles E. Chan- 
ning, Jr., guardian ad litem for Marie Antonelli Medeiros, 
infant respondent, respectfully states as follows: 
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1. That he was duly appointed guardian ad litem by order 
of the Court passed herein the 20th day of July, 1948, to 
appear for and represent the interest of the above named 
infant respondent in this proceeding. 

2. That pursuant to the said order, this guardian ad litem 
has carefully read and considered the paper-writing dated 
June 9,1947, filed for probate and record herein as the last 
will and testament of Vincent Di Gennaro deceased. That 
your guardian ad litem has also read and carefully exam¬ 
ined all the other papers filed and proceedings had in the 
above entitled cause including the petition of Mrs. An¬ 
gelina Flocker for letters testamentary upon the estate of 
said decedent. This guardian ad litem had personally in¬ 
terviewed Anthony G. Saitta and Henry Lee, the subscrib¬ 
ing witnesses to the said paper-writing filed herein as the 
last will and testament of Vincent Di Gennaro and has in¬ 
terrogated the witnesses as to the execution of the said in¬ 
strument. This guardian ad litem is informed and believes 
that said instrument was executed by Vincent Di Gennaro 
in the presence of the said two witnesses and in the pres¬ 
ence of each other. Accordingly on the information which 
this guardian ad litem has obtained it clearly appears that 
the said instrument was properly signed, published, and de¬ 
clared by the testator as and for his last will and testament 
and was properly executed to qualify as a valid and subsist¬ 
ing will as to both real and personal property. Both 

135 of said witnesses are of the opinion that the testa¬ 
tor was of sound mind and memory and was in every 
respect mentally competent to execute the said will. Pres¬ 
ent at the execution of the will were the above named two 
witnesses, the petitioner, Mrs. Angelina Flocker, and the 
attorney for petitioner, James P. Donovan. It appears 
that the testator was a man of average intelligence and of 
independent judgment; and that the said will was in no 
wise the result of any undue influence or other improper 
element. The will is written in the English language and 
this guardian ad litem is informed and believes that the tes- 
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tator could understand English although he had an imper¬ 
fect knowledge of said language. This guardian ad litem is 
informed and believes that the witness, Anthony G. Saitta, 
being conversant in the Italian language and being able to 
read English and translate English into Italian, did read 
and translate carefully the entire will to the testator prior 
to the execution of said will Furthermore, this guardian 
ad litem is informed and believes that the testator under¬ 
stood thoroughly the will as translated to him in the Italian 
language and that the said will represented his deliberate 
thought and considered intention. 

3. This guardian ad litem also personally interviewed, 
Marie Antonelli Medeiros, the infant respondent herein. 
The said infant respondent is the married daughter of 
Bernadine Antonelli, deceased daughter of the testator. The 
said infant respondent would have been entitled to one- 
fourth of a one-ninth interest in the estate of the decedent 
had he died intestate. The mother of said infant respon¬ 
dent, through whom she is related to the testator, died 
several years ago, and your infant respondent has had very 
little personal contact with Vincent Di Gennaro, the testa¬ 
tor herein. John A. Medeiros, husband of the infant re¬ 
spondent states that he and his wife had seen the testator 
on several occasions and considered him a man of sound 
mind, but that he and his said wife, the infant respondent, 
did not maintain any contact with him and did not expect 
to be benefited by the will of said testator. Neither the said 
infant respondent nor her husband knew of any fact or cir¬ 
cumstance why the will of the testator should not be 

136 admitted to probate and record, nor do they desire 
to contest the probate thereof. 

4. The testator, a widower, was survived by the following 
children and grandchildren: Nicholas Di Gennaro, an 
adult son; Anthony A. Di Gennaro, an adult son; Frank 
A. Di Gennaro, an adult son; Mrs. Josephine De Bari, an 
adult daughter; Mrs. Theresa Tina Abdo, an adult daugh¬ 
ter; Mrs. Theresa Tina Abdo, an adult daughter; Mrs. Ella 
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Nora Falcone, an adult daughter; Mrs. Edith Elliott, an 
adult daughter; and the petitioner, Mrs. Angelina Flocker, 
an adult daughter; Alfred Antonelli, an adult grandson; 
Francis Antonelli, an adult grandson; and Marie Antonelli 
Medeiros, a minor granddaughter, twenty years of age, who 
are the children of Bernadine Antonelli, deceased daughter 
of the testator. All of the above surviving adult children 
and grandchildren of the testator have consented to the 
probate of the said will and to the issuance of letters testa¬ 
mentary to the said petitioner Mrs. Angelina Flocker. Nev¬ 
ertheless, your guardian ad litem has personally interviewed 
the following children of the testator: Nicholas Di Gen- 
naro, Anthony A. Di Gennaro, Frank A. Di Gennaro, Mrs., 
Josephine De Bari, Mrs. Theresa Tina Abdo, Mrs. Ella 
Nora Falcone, and Mrs. Edith Elliott. All of these afore¬ 
mentioned children of the testator are of the opinion that 
the testator was of sound mind and memory in every re¬ 
spect and mentally competent to execute the said will. As 
a result of these interviews it appears that the testator was 
a man of average intelligence and independent judgment; 
and that the said will was in no wise the result of any undue 
influence or other improper element. However, several of 
the children of the testator stated that they do not believe 
that Vincent Di Gennaro understood the will as it was writ¬ 
ten in English, and furthermore, several of these children 
stated that they felt that their father, the testator, actually 
desired and intended that his estate should be shared 
equally by his surviving children. However, as a result 
of these interviews and as a result of the examination of 
the witnesses to the will and of Mr. Anthony G. Saitta, in 
particular your guardian ad litem is informed and believes 
that the will represents the deliberate thought and con¬ 
sidered intention of the testator as to the final disposition 
of his estate. 

137 5. This guardian ad litem, from his investigation 

of the facts surrounding the execution of the will, 
and from his examination of seven of the testator’s chil- 
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dren, and from his examination of the subscribing wit¬ 
nesses to the will, is of the opinion that the said instrument, 
dated June 9, 1947, and filed for probate and record herein 
as the last will and testament of Vincent Di Gennaro, de¬ 
ceased, is the true and valid last will and testament of the 
said decedent, and this guardian ad litem knows of no facts 
or circumstances which should preclude the said will from 
being admitted to probate and record and letters testamen¬ 
tary upon the estate of the decedent granted to the peti¬ 
tioner as executrix as named therein. 


District of Columbia, ss: 


Charles E. Changing, Jr. 
Guardian ad litem 


I, Charles E. Channing, Jr., being first duly sworn on 
oath depose and say that I have read the foregoing report 
by me subscribed and know the contents thereof; that the 
matters and things stated therein of my own personal 
knowledge are true and those stated on information and 
belief, I believe to be true. 

Charles E. Chaining, Jr. 

Subscribed and sworn to before me this 21st day of Sep¬ 
tember, 1948. 

Ann Marie Munzert, 

(Seal) Notary Public , D. C. 

My Commission Expires October 14,1952. 

• ••**••••* 

138 Filed Sep 29 1948 

Order for Probate and Letters Testamentary With 
General Undertaking 

Upon consideration of the petition of Angelina Flocker 
for probate and for letters testamentary filed herein July 1, 
1948, and it appearing to the satisfaction of the Court that 
the last will and testament of Vincent Di Gennaro, deceased, 
bearing date the 9th day of June, 1947, has been duly 


15 


proven, and that all of the adult heirs at law and next of 
kin of decedent have filed their consents herein, and that 
the answer of the guardian ad litem appointed herein for 
Marie Antonelli Medeiros, infant heir at law and next of 
kin, has been filed and no objections having been filed, it is 
by the Court this 29th day of September, 1948, 

Adjudged, Ordered and Decreed that the said will he and 
hereby is admitted to probate and record as a will of real 
and personal property, and that letters testamentary are 
granted and shall issue to Angelina Flocker, the executrix 
named in said will, provided she files her undertaking in 
the penal sum of One Thousand dollars with surety ap¬ 
proved by the Court, conditioned for the faithful perform¬ 
ance of her trust. 

Edward A. Tamm, 

Judge 


Memorandum : Oct. 5,1948, Undertaking approved and let¬ 
ters issued. Undertakings #124 folio 531. 

• ••*#••••* 

139 Filed Feb 14 1949 

Petition for Caveat 

The petition of Nicholas Di Gennaro, Frank Di Gennaro, 
Mrs. Josephine De Bari, Mrs. Theresa Tina Abdo, Mrs. 
Eleanor Falcone, Mrs. Marie Antonelli Medeiros, Alfred 
Antonelli, Vincent Antonelli, and Francis Antonelli re¬ 
spectfully represents to this Honorable Court: 

1. That they are citizens of the United States and resi¬ 
dents of the- City of Washington, District of Columbia, 
and that they are the sons, daughters, grandsons, and 
granddaughter of Vincent Di Gennaro, deceased, and all 
are of full age. That Nicholas Di Gennaro and Frank Di 
Gennaro are sons of the deceased Vincent Di Gennaro. That 
Mrs. Josephine De Bari, Mrs. Eleanor Falcone and Mrs. 
Theresa Tina Abdo are daughters of the deceased, Vincent 
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Di Gennaro. That Alfred Antonelli, Vincent Antonelli, and 
Francis Antonelli are grandsons of the deceased Vincent Di 
Gennaro. That Mrs. Marie Antonelli Medeiros is a grand¬ 
daughter of the deceased Vincent Di Gennaro. 

2. That they had notice that a certain paper writing bear¬ 
ing date of June 9, 1947, has been filed in this Honorable 
Court as the last will and testament of said Vincent Di 
Gennaro, deceased. 

3. That their interests will be injuriously affected by the 
allowance of said pretended will, or its admission to pro¬ 
bate; that they do hereby contest the probate and validity 
of said paper writing purporting to be the last will and 
testament of Vincent Di Gennaro, deceased, and for that 
purpose allege: 

First: That said paper writing bearing date of June 9, 
1947, is not the last will and testament of said deceased. 

Second: That the attesting witnesses to said alleged will 
did not nor did anyone of them sign his or her name as a 
witness to the said alleged will at the request of the said 
Vincent Di Gennaro, deceased. 

140 Third: That the said deceased was not, at the 
time of the making and subscribing or of the ac¬ 
knowledging by him of said paper writing, of sound mind 
and memory or in any respect capable of making a will. 
That the deceased could not read, write or understand 
English, or any purported writing in English. 

Fourth: That the said paper writing purporting to be 
the last will and testament of said deceased, was obtained 
and the execution thereof procured from the said Vincent 
Di Gennaro by fraud and deceit exercised upon him by one 
Angelina Flocker or some other person or persons unknown 
to the petitioners. 

Fifth: That the said paper writing purporting to be the 
last will and testament of said deceased, was obtained and 
the execution thereof procured from the said Vincent Di 
Gennaro by the undue influence, duress and coercion exer¬ 
cised upon him by one Angelina Flocker or some other per¬ 
son or persons unknown to petitioners. 
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4. That petitioners are advised that a period of at least 
several months will elapse before a determination of the 
issues to be framed upon the caveat can be had, and peti¬ 
tioners accordingly state a collector should be appointed 
to collect, conserve and administer upon the assets of the 
estate of the decedent, pending the conclusion of this liti¬ 
gation. 

Wherefore, the premises considered, the petitioners 
pray: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of these peti¬ 
tioners. 

2. That said paper writing may he refused probate. 

3. That issues may be framed between the caveators and 
caveatees of the will, to be tried by jury to determine the 
facts of the alleged will. 

4. That a collector or collectors may be appointed to take 
charge of the estate of the deceased, to serve under bond 
until the termination of this caveat proceeding. 

5. And for such other and further relief as to the Court 
may seem meet and proper. 

141 

Nicholas Di Gennaro 
Frank Di Gennaro 
Josephine De Bari 
Eleanor Falcone 


Joseph D. Di Leo 
Attorney for Petitioners 
Denrike Building 
Washington, D. C. 

District of Columbia, ss: 

We, Nicholas Di Gennaro, Frank Di Gennaro, Mrs. Jose¬ 
phine De Bari, Mrs. Eleanor Falcone, Mrs. Theresa Tina 
Abdo, Alfred Antonelli, Vincent Antonelli, Francis Anto- 


Theresa E. Tina Abdo 
Alfred Antonelli 
Vincent L. Antonelli 1 
Francis A. Antonelli 
Marie Antonelli Medeiros 
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nelli, and Mrs. Marie Antonelli Medeiros, do solemnly 
swear that we have read the foregoing petition by us sub¬ 
scribed and know the contents thereof; that the statements 
therein made of our personal knowledge are true, and those 
made as upon information and belief we believe to be true. 


Nicholas Di Gennaro 
Josephine De Baei 
Theresa Tina Abdo 
Vincent L. Antonelli 

Subscribed and sworn to 
January, 1949. 

(seal) 


Frank Di Gennaro 
Eleanor Falcone 
Alfred Antonelli 
Francis A. Antonelli 
Marie Antonelli Medeiros 

before me this 24th day of 

Robert Fribush 
Notary Public, 
Washington, D. C. 


142 Filed May 17 1949 

Answer of Angelina Flocker, Executrix, to Petition 

for Caveat 

The answer of Angelina Flocker, executrix named in the 
last will and testament of Vincent Di Gennaro, deceased, 
and duly appointed by an order of this Court on September 
29, 1948, as executrix of said will and qualified as therein 
provided, to the Caveat of Nicholas Di Gennaro, Frank Di 
Gennaro, Mrs. Josephine De Bari, Mrs. Eleanor Falcone, 
Mrs. Theresa Tina Abdo, Alfred Antonelli, Francis Anto¬ 
nelli, Vincent Antonelli and Mrs. Marie Antonelli Medeiros, 
respectfully shows to the Court as follows: 

1. The allegations of paragraph 1 of said Caveat are 
admitted. 

2. The allegations of paragraph 2 of said Caveat are ad¬ 
mitted. 

3. Answering paragraph 3 of said Caveat, said executrix 
denies all of the allegations contained in the First, Second, 
Third, Fourth and Fifth sub-paragraphs thereof, except 
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that she admits that said decedent could not read or write 
English, and the executrix says, that contrary to the allega¬ 
tions of said paragraph, the paper writing dated 
143 June 9, 1947, and referred to in said petition, is the 
last will and testament of the said Vincent Di Gen- 
naro, deceased; that the said paper writing was formally 
executed in the manner prescribed by law, and that each 
of the attesting witnesses thereto signed his name as such 
witness at the request of the said Vincent Di Gennaro, and 
in his sight and presence, and in the sight and presence of 
each other; that at the time of the making and subscribing 
of the said paper writing and of the acknowledging of the 
same, the said Vincent Di Gennaro was of sound mind and 
memory and in every respect capable of making a valid 
will; that the said paper writing was not obtained or pro¬ 
cured by fraud or deceit exercised upon the said Vincent Di 
Gennaro, by Angelina Flocker, or by any person or per¬ 
sons ; that the said paper writing was not obtained, nor was 
the execution thereof procured from the said Vincent Di 
Gennaro, by undue influence, duress, or coercion exercised 
upon him by Angelina Flocker, or by any person or persons. 

4. Further answering the said Caveat, the respondent 
says that the caveators have no right to have any issue 
framed for trial by jury upon the allegations contained in 
the Fourth sub-paragraph of the paragraph numbered 3 of 
the said Caveat for the reason that the said allegations are 
vague and indefinite and fail in any way to indicate to this 
respondent the nature of the fraud or deceit claimed to have 
been exercised upon the said Vincent Di Gennaro in the 
procurement and execution of the said paper writing, and 
are not sufficient to enable the respondent to prepare for 
the trial of any issue based thereon. 

5. This respondent further says that the caveators have 
no right to have any issue framed for trial on the allega¬ 
tions contained in the Fifth sub-paragraph of paragraph 
numbered 3 of the said petition, for the reason that the said 
allegations are vague and indefinite, and fail in any 
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144 way to indicate to the respondent, the manner in 
which undue influence or coercion was exercised 
upon the said Vincent Di Gennaro, deceased, or the nature 
of the duress which was exerted upon him, in obtaining or 
procuring the execution of the said paper writing by the 
said Vincent Di Gennaro, and are not sufficient to enable 
the respondent to prepare for the trial of any issue based 
thereon. 

The executrix is willing that issues may be framed on 
sub-paragraph 1, 2 and 3 of paragraph numbered 3, and 
tried before a jury according to law, if said petition was 
filed within time. 

Angelina Flocker 
Executrix 

Ralph A. Cusick 
James P. Donovan 

Attorneys for Executrix 
1100 Investment Building, 

Washington 5, D. C. 

District of Columbia, 55: 

I, Angelina Flocker, being first duly sworn on oath ac¬ 
cording to law, depose and say that I have read the afore¬ 
going Answer subscribed by me, and know the contents 
thereof, and that the same are true to the best of my knowl¬ 
edge and belief. 

Angelina Flocker 

Subscribed and sworn to before me this 16 day of May, 
1949. 


(seal) 


Olive E. Fitzgerald 
Notary Public, D. C. 
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146 Filed Jul 14 1949 

Leave to file recommended 
Melvin J. Marques 
Deputy Register of Wills 

July 14, 1949 Leave to file granted 
Jas. W. Morris 
Judge 

Amended Petition for Caveat 

The amended petition of Nicholas Di Gennaro, Frank Di 
Gennaro, Mrs. Josephine De Bari, Mrs. Theresa Tina Abdo, 
Mrs. Eleanor Falcone, Mrs. Marie Antonelli Medeiros, 
Alfred Antonelli, Vincent Antonelli, and Francis Antonelli 
respectfully represents to this Honorable Court: 

1. That in lieu of amendment of the provisions herein 
before recited in Paragraph 3, Fifth Sub-Paragraph of 
petitioners original petition for caveat of the proposed last 
will and testament of Vincent Di Gennaro. Said petition¬ 
ers do hereby aver as follows: That the said decedent, 
Vincent Di Gennaro, could not read or write English, and 
at the time and date designated by the purported will, he 
was not of sound mind, in that he could not converse nor 
understand any conversation nor was he aware of what he 
was signing at the time the will was signed. That the con¬ 
tents of the will were not understandable to the deceased 
as he was deprived of his faculties for reasoning and un¬ 
derstanding. That about the time of the date of the sign¬ 
ing of the will by the decedent, the petitioners to the caveat 
have visited the deceased almost daily and that the de¬ 
ceased could not identify the petitioners to the caveat nor 
could he converse or discuss any subject of any nature or 
description. That the fraud or deceit exercised upon the 
decedent by the respondent, Angelina Flocker, in the pro¬ 
curement and execution of the purported will is to the ex- 
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tent, in addition to the facts stated herein before, misrepre¬ 
sented the purported writing or will to the deceased at the 
time that the decedent signed same, in that he was deprived 
of his faculties and understanding as to the contents, as the 
decedent was about eighty-five years of age. That the re¬ 
spondent, Angelina Flocker, came to the District of Colum¬ 
bia about 1926 from New York, bringing with her her 
147 two children. That Angelina Flocker had no visible 
means of support from that date to the date of dece¬ 
dent’s death, as her husband in New York failed to provide 
for her and the children, she and her children were living 
off the kindness and generosity of her parents. The de¬ 
ceased had a grocery store at 23 H Street, N. E., for many 
years prior to his death and that he kept merchandise in 
said store in the approximate amount of Five Thousand 
Dollars ($5,000.00). That at the time of his death the 
stock dwindled to approximately Fifty Dollars ($50.00). 
That the respondent, Angelina Flocker, took care of the 
daily receipts from the store and never made an accounting 
to anyone, and in particular, her brothers and sisters. That 
the deceased at the time of his death, left little or no sums 
of money and the petitioners to the caveat state that the 
decedent had never spent any money as he lived very mea- 
gerly from gifts from the children. That the petitioners 
to the caveat requested a will to be made in 1947 but the 
respondent, Angelina Flocker, stated to the petitioners to 
the caveat that their Father, the deceased, should not be 
bothered about a will at that time, when in fact and in truth, 
the said Angelina Flocker had obtained a purported writ¬ 
ing, or will from her Father, the deceased, and failed to 
inform her brothers and sisters of same. That Angelina 
Flocker, respondent, offered her brothers and sisters Five 
Hundred Dollars ($500.00) a piece for signing waivers to 
the admission of the will for probate. Further answering 
the fraud and deceit practiced upon the deceased by the 
respondent, Angelina Flocker, the petitioners to the caveat 
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state that the decedent broke his hip about 1939 or 1940, at 
which time the respondent, Angelina Flocker, took complete 
control of the grocery business at 23 H Street, N. E., and 
never accounted to anyone the amounts of money taken in 
or retained by her. From about 1940 the deceased’s mind 
began to become lucid and incoherent. 

2. That in lieu of amendment of the provisions herein 
before recited in the Fourth Sub-Paragraph of Paragraph 
3 of petitioners original petition for caveat of the proposed 
last will and testament of Vincent Di Gennaro. The peti¬ 
tioners to the caveat state in addition to the foregoing facts 
included in Paragraph 1 of this amendment that the fraud 
and deceit, in addition to undue influence, duress and coer¬ 
cion exercised upon the decedent by the respondent, Ange¬ 
lina Flocker, or some other person or persons unknown to 
the petitioners, state, that the decedent at the time of the 
signing of a purported will was about eighty-four years of 
age and could not read or write English nor understand 
English, and at that time could not understand his native 
neapolitan Italian as he was feeble, in mind and body 
148 and lacked the qualities of understanding due to his 
lucid and incoherent mind to understand anything. 
That one of the witnesses to the purported will, Anthony 
G. Soitta, spoke in a different Italian dialect that even if 
the deceased was in his right mind, he could hardly under¬ 
stand the witness. The other witness to the will was Henry 
Lee, a Chinese, who could not understand Italian in any 
form and, therefore, could not intelligently attest his sig¬ 
nature to the purported will as there was no understanding 
on his part as to any discussion that was had in Italian. 
That the deceased’s wife died in October 1944 and that all 
her possessions which included jewelry, diamonds, and 
other articles disappeared or have not been accounted for. 
Further amending Sub-Paragraph Four and Sub-Para¬ 
graph Five of the Paragraph 3 of the petition for caveat, 
the petitioners state that the respondent, Angelina Flocker, 
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failed to provide for the deceased in every respect and in 
particular failed to feed him properly and to care for him, 
as the decedent did state to his children, the petitioners 
herein. That he was not fed and was always hungry as 
Angelina Flocker did not feed him. That Angelina Flocker 
did prohibit and deny the petitioners, brothers and sisters, 
to enter the house to see their Father, the decedent, during 
the last few years prior to his death. That the deceased 
told his children, the petitioners for caveat, that Angelina 
Flocker was “crooked and a thief”, as she was taking 
large sums of money from him and from the store. That 
the said Angelina Flocker, by her acts of starving the de¬ 
ceased from time to time and due to the senile stage and 
age of the deceased, had the deceased sign a purported 
paper or will while of unsound mind and lacked the proper 
faculties of reasoning. That fraud, deceit, misrepresen¬ 
tation as to what the deceased was signing, and as to the 
facts contained in the purported writing or will, coercion, 
and duress additionally supplied by the said Angelina 
Flocker in inducing and obtaining the signature of the de¬ 
ceased to the purported will or writing, in addition to the 
other facts herein before set forth. 

Wherefore, the premises considered, the petitioners 
pray: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of these peti¬ 
tioners. 

2. That said paper writing may be refused probate. 

3. That issues may he framed between the caveators and 
caveatees of the will, to be tried by jury to determine the 
facts of the alleged will. 

4. That a collector or collectors may he appointed 
149 to take charge of the estate of the deceased, to serve 
under bond until the termination of this caveat pro¬ 
ceeding. 
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5. And for such other and further relief as to the Court 
may seem meet and proper. 

Nicholas Di Gennaro 
Frank Di Gennaro 
Josephine De Bari 
Eleanor Falcone 

Joseph D. Di Leo 
Attorney for Petitioners 
Denrike Building 
Washington, D. C. 

District of Columbia, ss: 

We, Nicholas Di Gennaro, Frank Di Gennaro, Mrs. Jose¬ 
phine De Bari, Mrs. Eleanor Falcone, Mrs. Theresa Tina 
Abdo, Alfred Antonelli, Vincent Antonelli, Francis Anto- 
nelli, and Mrs. Marie Antonelli Medeiros, do solemnly swear 
that we have read the foregoing amended petition by us 
subscribed and know the contents thereof; that the state¬ 
ments therein made of our personal knowledge are true, 
and those made as upon information and belief we believe 
to be true. 

Nicholas Di Gennaro Frank Di Gennaro 

Josephine De Bari Eleanor Falcone 

150 


Theresa Tina Abdo 
Alfred A. Antonelli 
Vincent Antonelli 
Francis A. Antonelli 
Marie Antonelli Medeiros 


Theresa Tina Abdo Alfred A. Antonelli 

Vincent L. Antonelli Francis A. Antonelli 

Marie Antonelli Medeiros 


Subscribed and sworn to before me this 12th day of July, 
1949. 


Robert Fribush 
(seal) Notary Public, 

Washington, D. C. 
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Demand for Trial by Jury 

Copy of the above mailed postage prepaid to James P. 
Donovan, Esq., Attorney for Adm’x, Investment Bldg, on 
this 13th day of July, 1949. 

Joseph D. Di Leo 


Memorandum: July 20, 1949, Motion of caveatee by her 
attorney for summary dismissal of caveat with points 
and authorities in support thereof filed. Copies mailed 
to attorney for caveator July 19, 1949. 

Memorandum : January 19, 1950, Order overruling motion 
for summary judgment. 

Memorandum: August 16, 1949, Motion of Caveatee by 
attorney to strike certain parts of amendments to 
caveat filed. 

Memorandum: January 19, 1950, Order granting motion 
by caveatee to strike parts of the amendments to the 
caveat. 

151 Filed Sep 21 1949 

Order Framing Issues 

Upon consideration of the caveat of Nicholas Di Gennaro, 
et al, filed herein against a certain paper writing bearing 
the date the 9th day of June, 1947, filed herein, purporting 
to be the last will and testament of Vincent Di Gennaro, 
deceased, and of the answer of Angelina Flocker, filed 
thereto, it is by the Court this 21st day of September 1949. 

Ordered, That the following issues be and they are hereby 
framed to be tried before a jury on the 17th day of October 
1949. 

One: Was the paper writing filed in the Court and bear¬ 
ing date the 9th day of June, 1947, the last will and testa¬ 
ment of Vincent Di Gennaro, deceased! 
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Two: Was the said paper writing dated the 9th day of 
June, 1947, purporting to be the last will and testament of 
Vincent Di Gennaro, deceased, executed and attested in due 
form as required by law? 

Three: Was the said Vincent Di Gennaro at the time of 
the making and subscribing or of the acknowledging by him 
of the said paper writing of sound and disposing mind and 
capable of executing a valid deed or contract? 

Four: Was the said paper writing dated the 9th day of 
June, 1947, obtained or the execution thereof, or the sub¬ 
scription thereto procured from the said Vincent Di Gen¬ 
naro, deceased, by fraud or deceit practised upon the said 
Vincent Di Gennaro by Angelina Flocker. 

Five: Was the said paper writing dated the 9th day of 
June, 1947, obtained, or the execution thereof procured 
from the said Vincent Di Gennaro, deceased, by the undue 
influence or duress, or coercion of Angelina Flocker. 

T. Alan Goldsborough 
Judge 

152 Filed Dec 7 -1949 

Order Fixing Place of Trial and Aligning Parties. 

This cause coming on to be heard, it is by the Court this 
7th day of December, 1949, 

Ordered: That the issues heretofore framed in this 
cause be tried by the jury summoned and now in attend¬ 
ance in Civil Division No. 1 of this Court, and it is further 

Ordered: That the caveators, Nicholas Di Gennaro, 
Frank Di Gennaro, Josephine De Bari, Theresa Tina Abdo, 
Eleanor Falcone, Marie Antonelli Medeiros, Alfred Anto- 
nelli, Vincent Antonelli and Francis Antonelli shall be 
plaintiffs in the trial of said issues and that Angelina 
Flocker, the caveatee, executrix named in the last will and 
testament of Vincent Di Gennaro, deceased, dated June 9, 
1947, duly qualified and acting as such, shall be the defen¬ 
dant ; and it is further 







28 


Ordered : That Anthony A. Di Gennaro and Edith Elli¬ 
ott, having had notice of the time and place of the trial 
herein, but being not represented by counsel and not having 
heretofore appeared herein as either caveators or cavea- 
tees, are hereby aligned with the caveatees as parties de¬ 
fendant in this cause. 

F. Dickinson Letts 
Judge . 

• ••••••••• 

153 Filed Dec 8 1949 

2nd Minute Entry 
Verdict Setting Aside Will 

Now come here again the parties aforesaid in manner 
aforesaid, and the same jury that was respited yesterday; 
whereupon the trial was resumed, and the jury after the 
case is given them in charge, by the direction of the Court, 
upon their oath say: 

In answer to the Second Issue. 

2. Was the said paper writing dated the 9th day of June, 
1947, purporting to be the last will and testament of Vin¬ 
cent Di Gennaro, deceased, executed and attested in due 
form as required by law? 

They answer “No”. 

• ••••••••• 

154 Filed Dec 16 1949 

Judgment Revoking Probate 

This cause having come on to be heard upon the issues 
framed upon the caveat, amended caveat and answers 
thereunto, and the Jury by its verdict after direction there¬ 
for by the Trial Judge having found that the paper writing, 
dated the 9th day of June, 1947, purporting to be the last 
will and testament of Vincent Di Gennaro, deceased, was 
not executed and attested in due form as required by law, it 
is therefore by the Court this 16th day of December, 1949. 
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Adjudged, Ordered and Decreed : That the order of this 
Court entered herein on September 29,1948, admitting said 
paper to probate and record as the last will and testament 
of Vincent Di Gennaro, the decedent herein, be and the same 
hereby is vacated and set aside, and it is further herein 
adjudged that said paper writing dated June 9,1947, is not 
the valid last will and testament of the aforesaid decedent 
and probate thereof is hereby denied. 

Edward M. Curran 
Judge. 


Memorandum: Dec. 16, 1949, Motion of caveatee by her 
attorneys for a new trial. Notice given. Points and 
authorities in support of motion filed. Service of 
copies acknowledged by attorneys for cabeators Dec. 
15,1949. 

Memorandum : Dec. 20,1949, Order overruling motion for 
a new trial. 

• ••***•••# 

155 Filed Jan 4 -1950 

Notice of Appeal 

Notice is hereby given this 4th day of January, 1950, that 
Angelina Flocker hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 9th day of December, 1949, 
revoking the probate of the will of Vincent Di Gennaro, 
deceased, dated June 9, 1947, and adjudging that the said 
paper writing is not the last will and testament of the 
aforesaid decedent. 

James P. Donovan 
Ralph A. Cusick 
Attorneys for Angelina Flocker, 
Executrix of the Estate of Vincent 
Paid $5.00 Di Gennaro, deceased, Caveatee. 

Jan 5 -1950 
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The undertaking for costs on appeal is fixed at $100.00, 
or a cash deposit of $50.00 in lieu thereof. 

Burnita Shelton Matthews 
Judge 

Approval Recommended : 

Theodore Cogswell 
Register of Wills. 


IL 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

5 The Court: You may make your opening state¬ 

ments, gentlemen. 

Mr. Ryan. 


8 We also expect to show you and to prove to you 

that Mr. Di Gennaro at the time he made the will was 
not of such mental capacity to understand the purport of 
that will; that he didn’t understand that by that paper writ¬ 
ing he was proposing to leave his entire estate to one of his 
children to the total exclusion of all the other children. 

One thing further, we believe that there will be an insuf¬ 
ficiency here to establish the proper execution of a will. 

Mr. Donovan: I object to that particular statement, if 
Your Honor please. I don’t believe it is in issue at this 
time. That was a matter that I was going to take up with 
the Court, a question of procedure. 

Mr. Ryan: Would you like to approach the bench? 

Mr. Donovan: We can do that. 

(Thereupon counsel approached the bench and the fol¬ 
lowing ensued:) 

The Court: It seems to be one of the issues as framed. 

Mr. Donovan: Your Honor, the will has already been 
proved in accordance with the requirements of the D. C. 
Code. Consents were filed in this case and not only 
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9 was the consent agreed to as to the admission of the 
will to probate and record but the right to file a cav¬ 
eat in this case was also agreed to by all of the adult next 
of kin of the decedent. 

The Court: Then why did they put this in: “ Two: Was 
the said paper writing dated the 9th day of June, 1947, pur¬ 
porting to be the last will and testament of Vincent Di Gen- 
naro, deceased, executed and attested in due form as re¬ 
quired by law?” 

Mr. Donovan: Your Honor, it was put in there for the 
simple reason that we raised the question on pretrial. 

Mr. Ryan: It gives me the right to raise it here. I re¬ 
served the right. 

Mr. Donovan: You reserved the right but Judge Laws 
stated at the time he wasn’t going to decide it, it was for 
the trial judge to decide at the time the case was brought 
over here. There was no misunderstanding about that. 

The Court: “Caveator reserves right to force caveatee 
to prove execution of the will by attesting witnesses in the 
form prescribed by law.” 

Mr. Donovan: That is correct, Your Honor, if he has 
the right. It hasn’t been decided that he has the right. 

Mr. Ryan: I think the case of Safe Deposit Company vs. 
Heiberger, 19 Appeals page 506, determines that. 

Mr. Donovan: I prefer to argue that without the pres¬ 
ence of the jury at the proper time. 

10 (The discussion at the bench was concluded.) 

The Court: The jury may step out. I will ask you now 
at the time of recess and at all times throughout the trial 
of the case at times of recess or adjournment to avoid any 
conversation about the case. This means that you must not 
discuss it among yourselves and certainly not with anyone 
on the outside. So kindly observe this admonition until the 
case is finally submitted to you, at which time you will go 
to your jury room and at that time may freely discuss the 
matter among yourselves. 
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Just step out for a few minutes, please. 

(Thereupon the jury left the courtroom.) 

Mr. Donovan: May it please the Court, I think this is 
the time to decide the question not only of law that has 
arisen in the case but one of procedure. 

I know it is the practice in will cases where there is a 
caveat filed before the will is admitted to probate and rec¬ 
ord that the caveatee proceeds with the proof of the execu¬ 
tion of the will prior to the caveator proceeding with his 
case. 

In this particular case we have a different situation, in 
that this will was filed for probate and record on June 7, 
1948, and shortly after that the petition was filed to admit 
it to probate as the last will and testament of Vincent Di 
Gennaro. 

11 Letters testamentary were prayed for in the peti¬ 
tion by the executrix nominated under the will. Con¬ 
sents were obtained from all heirs at law and the next of 
kin who were adults and for the minor a guardian ad litem 
was appointed, who investigated and filed his report with 
the Court. 

The will, with respect to the execution, was proven in con¬ 
formity with the requirements of the code of laws of the 
District of Columbia before the Register of Wills of the 
District of Columbia and oath was taken. 

And with these facts before the Court, after due consid¬ 
eration, a formal Order was entered admitting the will to 
probate and record. 

I submit it is not necessary for the caveatee to prove 
today the execution of the will in this case. The question 
has been decided by the Court and the consentees to the 
admission of the will to probate and record have estopped 
themselves from now raising that question. 

The other questions which are raised in the caveat I say 
will have to be determined by the jury if there is substantial 
evidence before the Court to support them. 
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The Court: Is the minor mentioned a caveator? 

Mr. Donovan: Yes, Your Honor. She was an adult at 
the time the caveat was filed. She reached her majority. 

The Court: Between the time when the will was— 

Mr. Donovan: —admitted to probate and record, 

12 yes, Your Honor, and the time the caveat was filed. 

The Court: She is now a caveator? 

Mr. Donovan: That is correct, she is now a caveator. 

Your Honor, I think the law is quite clear as to what con¬ 
stitutes formal proof of a will. To have formal proof of 
a will, it doesn’t have to be decided by a jury. In other 
words, although the law specifically states that proof of 
execution cannot be waived, where the execution is proved 
in accordance with the requirements of law, that is all that 
is necessary for formal proof, and that was done in this 
case. In other words, the attesting witnesses appeared be¬ 
fore the Probate Court and made oath on the form provided 
by that Court with respect to the due execution of the will 
and the mental capacity of the testator. 

It seems to me, Your Honor, if that were going to be 
attacked since the execution is an admitted fact as far as 
the record is concerned, it should have been done by a col¬ 
lateral proceeding. 

The Court: This isn’t the first time this question has 
arisen, is it? Do you find some cases on it? 

Mr. Donovan: No, Your Honor, there are no cases on it 
with respect to the procedural point. I am familiar with 
the case that is relied upon here by Mr. Ryan. That is the 
Safe Deposit case in 19 Appeals, page 506. I have read 
that case very carefully, and I do not see where that 

13 decides the question here. 

In a rather studied opinion by the . Court of Ap¬ 
peals deciding the statute which had recently been passed 
in 1898, they went into the question of formal proof of a 
will, as to what was required, but I can’t agree that that 
case has decided this question. I see nothing in it that does 
decide this question, and I might say that in talking to per- 
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sons who are more or less well versed in probate procedure 
I was unable to obtain any assistance from them with re¬ 
spect to what should be done under these circumstances. 
In other words, they know of no case which has decided the 
question. In other words, we have got to go back to the 
Code itself and see whether the question has now been de¬ 
cided and whether it is in issue in this case and whether we 
are required to again prove the due execution of a will 
when execution in accordance with the requirements of the 
Code has already been proven. 

The Court: Now, since Mr. Ryan thinks he has a pro¬ 
nouncement from the Court of Appeals, I think it might 
be well to hear from him. 

Mr. Ryan: If Your Honor please, the case that I cited 
to Your Honor at the bench, Safe Deposit Company v. 
Heiberger, at 19 Appeals, D. C., page 506, passes directly 
upon a provision of the Code that was in effect in 1898 and 
is in effect at the present time. It is the same Code provi¬ 
sion. The issue is to the effect as to whether or not 
14 this provision of the Code which requires that “ in no 
case shall any will or testament be admitted to pro¬ 
bate and record save upon formal proof of its proper execu¬ 
tion,’ ’ whether or not that provision requires that a jury 
involved in the trial of a will caveat case shall also have 
presented to it the question as to whether or not the will 
was formally executed in accordance with the Code require¬ 
ments. 

The Heiberger case did not have presented in its plead¬ 
ings that issue. It was admitted by the caveator, just as is 
now argued here by my opponent, that the will had been 
formally executed but the trial Court took the position that 
since the will had been admitted to be formally executed 
but still was being contested because of mental capacity or 
undue influence, still the entire issue, the entire situation 
had to be presented to the jury. 

The Court said in regard to that—if Your Honor please, 
I am going to quote from the syllabus. I am sure it is in 
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the decision. The decision itself is about seven or eight 
pages long. 

“Where a caveator to a will admits the formal execution 
of the will, but attacks the testamentary capacity of the 
testator, such admission shall not dispense with the neces¬ 
sity of proving the execution, and the Orphans’ court 
should either require the execution to be proved be- 

15 fore framing issues on the caveat, or should frame 
a preliminary issue thereon as to whether the will 

was formally executed by the testator.” 

I say that is our authority. 

The Court: Is that the only case you find? 

Mr. Ryan: That is the only case I find on that point, and 
that is the only case that is referred to in the annotations 
to our District of Columbia Code at present on that point. 

I say I have reserved the question for the caveators for 
these further reasons: 

There was an original petition for a caveat filed. 

The first issue raised is that said paper writing bearing 
date of June 9, 1947, is not the last will and testament of 
the said deceased. 

The second issue is that the attesting witnesses to said 
alleged will did not, nor did anyone of them sign his or her 
name to the said alleged will at the request of the said 
Vincent Di Gennaro, deceased. 

That was denied by the caveatee’s answer. 

The Judge sitting in that branch of the Court fixed that 
. as one of the issues to be tried in his Order fixing and 
framing issues, and the same matter is again reserved in 
the pretrial. If the Court says, “I cannot do that now”, or 
if we follow Mr. Donovan’s line of reasoning, then the party 
who was an infant in this case at the time the will was ad¬ 
mitted to probate is forever precluded from raising 

16 the issue. A guardian ad litem was appointed for 
her and he filed a report. After that report was filed, 

the will was admitted to probate. Since that time that in¬ 
fant has become of age, and having become of age, she has 
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sons who are more or less well versed in probate procedure 
I was unable to obtain any assistance from them with re¬ 
spect to wbat should be done under these circumstances. 
In other words, they know of no case which has decided the 
question. In other words, we have got to go back to the 
Code itself and see whether the question has now been de¬ 
cided and whether it is in issue in this case and whether we 
are required to again prove the due execution of a will 
when execution in accordance with the requirements of the 
Code has already been proven. 

The Court: Now, since Mr. Ryan thinks he has a pro¬ 
nouncement from the Court of Appeals, I think it might 
be well to hear from him. 

Mr. Ryan: If Your Honor please, the case that I cited 
to Your Honor at the bench, Safe Deposit Company v. 
Heiberger, at 19 Appeals, D. C., page 506, passes directly 
upon a provision of the Code that was in effect in 1898 and 
is in effect at the present time. It is the same Code provi¬ 
sion. The issue is to the effect as to whether or not 
14 this provision of the Code which requires that “in no 
case shall any will or testament be admitted to pro¬ 
bate and record save upon formal proof of its proper execu¬ 
tion,” whether or not that provision requires that a jury 
involved in the trial of a will caveat case shall also have 
presented to it the question as to whether or not the will 
was formally executed in accordance with the Code require¬ 
ments. 

The Heiberger case did not have presented in its plead¬ 
ings that issue. It was admitted by the caveator, just as is 
now argued here by my opponent, that the will had been 
formally executed but the trial Court took the position that 
since the will had been admitted to be formally executed 
but still was being contested because of mental capacity or 
undue influence, still the entire issue, the entire situation 
had to be presented to the jury. 

The Court said in regard to that—if Your Honor please, 
I am going to quote from the syllabus. I am sure it is in 
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the decision. The decision itself is about seven or eight 
pages long. 

“Where a caveator to a will admits the formal execution 
of the will, but attacks the testamentary capacity of the 
testator, such admission shall not dispense with the neces¬ 
sity of proving the execution, and the Orphans’ court 
should either require the execution to be proved be- 

15 fore framing issues on the caveat, or should frame 
a preliminary issue thereon as to whether the will 

was formally executed by the testator.” 

I say that is our authority. 

The Court: Is that the only case you find? 

Mr. Ryan: That is the only case I find on that point, and 
that is the only case that is referred to in the annotations 
to our District of Columbia Code at present on that point. 

I say I have reserved the question for the caveators for 
these further reasons: 

There was an original petition for a caveat filed. 

The first issue raised is that said paper writing bearing 
date of June 9, 1947, is not the last will and testament of 
the said deceased. 

The second issue is that the attesting witnesses to said 
alleged will did not, nor did anyone of them sign his or her 
name to the said alleged will at the request of the said 
Vincent Di Gennaro, deceased. 

That was denied by the caveatee’s answer. 

The Judge sitting in that branch of the Court fixed that 
as one of the issues to be tried in his Order fixing and 
framing issues, and the same matter is again reserved in 
the pretrial. If the Court says, “I cannot do that now”, or 
if we follow Mr. Donovan’s line of reasoning, then the party 
who was an infant in this case at the time the will was ad¬ 
mitted to probate is forever precluded from raising 

16 the issue. A guardian ad litem was appointed for 
her and he filed a report. After that report was filed, 

the will was admitted to probate. Since that time that in¬ 
fant has become of age, and having become of age, she has 
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become a caveator, and that issue is one of the issues which 
she wants tried, just the same as the others do. 

Mr. Donovan: Your Honor, I might say with respect to 
the word “reserve” in the pretrial order, it was under¬ 
stood between Mr. Ryan and myself that when the word 
“reserves” was substituted by Mr. Ryan, that he meant 
by that he was going to contend that he had the right to 
require that we proceed with the proof. 

I would like to go back to this Heiberger case, if I may, 
and point out something to the Court in connection with 
this decision. 

I am going to read from part of it. 

The Court: Incident to what you have just stated, I find 
that the pretrial order was typed in this manner, “Cavea¬ 
tor claims to force”— 

Mr. Ryan: “Cross” was originally typed and that was 
crossed out and the word “force” was written over the top 
of it. 

The Court: “To force caveatee to prove the execution 
of the will” and the word “claims” was stricken out and in 
pen the words “reserves the right” were substituted. 
17 Mr. Donovan: That is correct, Your Honor. That 
is Mr. Ryan’s writing. You don’t deny that? 

Mr. Ryan: No, I don’t deny it. You were standing right 
beside me. 

Mr. Donovan: No, I walked over later, but it was under¬ 
stood it doesn’t mean exactly what you contend, but you 
have the right to raise this before the trial judge. 

The Court: It meant he had a right of doing just what 
he is doing now? 

Mr. Donovan: Yes, that was our understanding at the 
time, so we didn’t go back to the pretrial judge to have the 
order changed again. 

With respect to the Heiberger case, I would like to point 
out that the Court of Appeals in deciding the Heiberger 
case was deciding that under the provisions of the Code 
formal proof of execution of the will could not be dispensed 
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with. The Code provides, and it did at that time, these 
were in effect in 1898, when the Code was amended—this is 
Title 19, Section 304: 

“If all parties interested adversely to the will shall waive 
the notice aforesaid and consent that the will be admitted to 
probate and record, it may he so admitted to probate and 
record without the proceedings directed as aforesaid: Pro¬ 
vided, that in no case shall any will or testament he 

18 admitted to probate and record save upon formal 
proof of its proper execution.’’ 

It says: “In no case shall any will be admitted to pro¬ 
bate and record save upon formal proof of its proper execu¬ 
tion.” 

In the Heiherger case there had been no formal proof of 
the will. In other words, the attesting witnesses had not 
gone before the Register of Wills and proved the will in ac¬ 
cordance with the requirement of law. A caveat was filed 
in the case before there was any formal proof, and in that 
caveat due execution was admitted by the caveators. 

At the time of the trial, Your Honor, it was contended 
by the caveators, not the caveatees in this case but the cav¬ 
eators, that they had admitted execution of the will and 
that the caveatee should not be permitted to again prove 
the will, or prove the will, I should say, because it had not 
been proved. But the Court held in that case that even 
though they admitted in the caveat that there was due exe¬ 
cution, that the requirements of this section which I have 
just read to Your Honor had not been complied with, be¬ 
cause there had to be formal proof in some form, either in 
the manner prescribed where the attesting witnesses go be¬ 
fore the Register of Wills, where consents are filed, or 
after time for the parties to appear has expired, by the 
caveatee being forced to put his proof before the jury at 
the time of the trial of the issues raised. 

19 We don’t have that situation in this case. We 
have the opposite situation. We have the situation 

where this will is proved, it is admitted to probate and 
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record, it is a valid order of this Court, and it is going to 
be the last will and testament of this decedent until this 
Court orders otherwise. 

The Court: Has it been proved as against the caveator 
who did not consent? 

Mr. Donovan: She consented by operation of law, in the 
form prescribed by law. 

The Court: Did she bring in the caveat within the re¬ 
quired period? 

Mr. Donovan: She had that right, sir. 

The Court: And she must have done so. 

Mr. Donovan: She is a party to this proceeding, the 
minor, but remember— 

The Court: What is there in the record that binds that 
caveator? 

Mr. Donovan: The action of the Court in admitting the 
will to probate and record. 

The Court: Could that become binding upon her until 
her right to file a caveat had expired? 

Mr. Donovan: Your Honor, if that were true, if it 
couldn’t be binding upon a minor, that is, as far as 
20 her right to file a caveat was concerned, what would 
happen in a case with a child of ten years of age? 

The Court: Within what time must a caveat be filed? 

Mr. Donovan: Three months as to personality, twelve 
months as to reality. 

The Court: As to this caveator who did not consent, can 
it become final until those periods of time have elapsed? 

Mr. Donovan: Actually, I think she did consent. 
Whether she had the right to consent when she was 20 
years of age— 

The Court: At any rate, if as a minor she presumed to 
consent, she had a right to take the contrary view when 
she reached her majority. 

Mr. Donovan: I don’t think she had the right to take 
the contrary view in the form of a caveat. That should 
have been raised in a collateral attack on the consent. She 
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could have attacked the right of the Court to pass upon the 
due execution of the will, where the consent on the part of 
the minor was the consent of an officer of this Court, ap¬ 
pointed by this Court to conform to the requirements of 
law. If what your Honor says is true, and I know you are 
just thinking out loud, Your Honor, we will take the case of 
this minor. She became 21 years of age in October of 
1948. This will was admitted to probate and record in 
October of 1948. If the guardian ad litem, after filing his 
report and recommending to the Court that the will 
21 be admitted to probate and record—he acts as the 
officer of the Court through the Court, but assuming 
that he didn’t have the right to make such a recommenda¬ 
tion to the Court and the Court had no right to admit the 
will to probate and record until the statutory period for the 
caveat was terminated, where the minor would attain her 
majority within a few days’ time, then it seems to me, Your 
Honor, the Court could never admit the will to probate 
and record before the statutory period had run for the fil¬ 
ing of the caveat because they could come back, it could be 
challenged. It seems to me it would be a fruitless thing to 
go through the formality of proving a will if you again are 
going to prove it later. 

The Court: Did you say 1948? 

Mr. Donovan: Yes, sir. 

The Court: This petition was filed July 1, 1948. 

Mr. Donovan: Yes, sir. That is correct, sir, and the 
will was admitted to probate and record in October 1948 
and the minor became an adult in October 1948, shortly— 
the date of her birth I am quite sure is in her petition for 
letters testamentary. 

The Court: I think what I had better do is to call the 
jury back and you may complete your opening statements 
and then excuse the jury until 1:30, which will give me an 
opportunity to read this Heiberger case. 

Mr. Donovan: Yes, sir. 


40 


The Court: And I suggest that the caveatee 
22 should be ready to proceed at 1:30, if I conclude that 
that is the proper procedure. 


25 The Court: The caveatee will proceed. 

Mr. Donovan: May the record show that we take 
exception to the ruling of the Court? 

The Court: Yes. 

26 Henry Lee, a witness called by the caveatee, having 
first been duly sworn, testified as follows: 

Direct examination by Mr. Cusick: 

Q. Mr. Lee, state your full name, sir. A. Henry Lee. 


Q. And how long have you lived in Washington? A. 
About 18 years, something like that. 

Q. And in the 18 years, how many years were you in 
business in Washington? A. About nearly 14 years. 

Q. Whereabouts was your place of business? A. No. 25 
H Street, at first, Northeast. 

Q. Northeast? A. Yes. 

Q. Did you know Mr. Di Gennarro, Mr. Vincent Di 
Gennaro? A. Oh, yes. 

Q. And how long had you know him prior to his death? 
A. I have been knowing him always, for that many years. 
Q. That many years? A. Until Mr. Di Gennaro died. 


27 Q. Mr. Lee, I show you this paper writing and I 
will ask you whether or not that is your signature. 
A. Yes, sir; that is right. 

Q. Is that your handwriting? A. Yes, sir. 

Q. Now I will show you above it, immediately above your 
name another name appears, Anthony G. Saitta? A. Yes, 
I know Mr. Saitta. 

Q. Is that his signature? A. I saw him write it. 
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Q. Did he sign that in your presence? A. Yes, in front 
of me, yes, sir. He sat next to me. 

Q. I show you where it says, “In testimony whereof I 
now subscribe my name to this my last will and testament 
this 9th day of June 1947, his mark, Vincent Di Gennaro.” 
Who put his mark there, the X mark? A. Mr. Di Gennaro. 

Q. Mr. Di Gennaro? A. Yes, sir. 

28 Q. Was that done in your presence and in the 
presence of Mr. Saitta? A. I know I saw him do that. 

Q. That was in the presence of each of you? A. Yes, sir. 

Q. Did Mr. Di Gennaro request you to be a witness to 
his will? A. WTiat? 

Q. Did Mr. Di Gennaro request you to be a witness to 
his will? A. Yes, sir; he asked me to. 

Q. I also show you some initials on the will, “H. L.” on 
page one of the wilL Is that your initial? A. That is right. 

Q. And “A.G.S.”, that is the other witness’ initial? A. 
Yes, sir, I think so. 

Q. The initials, were they put on there at the same time 
that you signed your name and the other witness signed 
his name? A. That is right. 


29 Q. Then I will ask you this: where there appears 
in writing “his” and then “mark” and underneath 
it “Vincent Di Gennaro,” who wrote this on the will? A. 
I think Mr. Donovan. 

Q. Mr. Donovan? A. Yes, sir. 

Q. And that was done in your presence? A. Oh, yes. 

Q. And done in the presence of the decedent, Mr. Di 
Gennaro and Mr. Saitta? A. That is correct. 


Cross examination by Mr. Ryan: 

Q. How long did you know Mr. Di Gennaro, personally? 
A. Ever since 1933. 
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30 Q. How many times would you see him, Mr. Lee? 

A. I would see him every day, two or three times a 
day, maybe half a dozen times a day. 

Q. Did you have conversations with him, talk to him? A. 
Mostly every day. 


Q. And he talked to you in what kind of language? 
American? A. Yes, English. Sometimes it was hard to 
understand him, though. 


Q. You would go into the store to see him, wouldn’t you? 
A. Yes, sir, I would go there. 

Q. Was he up and around? A. Yes, sir. 

Q. And attending to business? A. No. He was up and 
around. 

31 Q. Was he attending to business? A. He sat down. 
I don’t think he was able to wait on customers. 

Q. He would be sitting down? A. Yes, mostly, when I 
see him during 1947. 

Q. But you didn’t see him waiting on customers in 1947? 
A. I don’t think he was able. 

Q. You don’t think he was able to? A. Yes. 


33 Q. Did he ever talk to you about his business and 
his store? A. Yes, lots of times. 

Q. Did he talk to you about that in 1947? A. I don’t think 
he mentioned that then. Before. 

Q. Pardon? A. It was before. 


34 Q. He didn’t have his mind on the business? A. 
At that time he was sick. 

Q. He was sick? A. Yes. 

Q. But he was up and around so that you would see him 
up; he wasn’t in bed when you would talk with him, was 
he? A. No, he was hobbling along with a stick. 
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Q. What would you say his mind was on if it wasn’t on 
his business? A. I don’t see his mind, but he was a sickly 
man, he was sickly. 

Q. What did he talk to you about in 1947, around June? 
A. When I would go in there, Mr. Di Gennaro would say, 
“Mr. Lee.” “Pa,” I would say, “how are you doing?” 
and he would say, “I want you to do this (indicating), do 
this for me.” I say, “What is that, Pa?” He points at 
the house, ceiling and the floor. “I want you to do this 
(indicating).” So I asked Mrs. Flocker, I said, “What 
does your father mean by that?” 


Q. Don’t tell us what Mrs. Flocker said because I don’t 
think that is admissible. 

35 After he pointed to the ceiling and pointed to the 
floor and said, “Do this,” what did you do? A. I 
didn’t do anything at that time. I promised him, I said, 
“All right.” Then I did come back later in another few 
weeks. Then I asked him, “You want me to do this?” and 
the father said, “Yes,” so I signed. 

Q. You signed? A. Yes. 

Q. And you asked Mr. Di Gennaro, is that who you asked 
“Do you want me to do this?” A. Yes. 

Q. Was Miss Flocker there then, too? A. Yes, I think 
she was at the store. 

Q. Was anybody else there when you asked Mr. Di Gen¬ 
naro about “do this”? A. I don’t think so. 

Q. Is that the time when you ** do this ’ ’ for him ? A. Yes. 

Q. And is that the time when you signed your name on 
this paper that Mr. Cusick just showed you? A. Yes, that 
is right. 

Q. Anybody else there besides Mrs. Flocker and you and 
Mr. Di Gennaro when you did that? A. When we signed? 
Q. When you did this you were talking about. A. 
Mr. Donovan was there and the other man. I 
couldn’t remember his name. What was his name, 
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the barber, the other witness? I could never remember bis 
name. He was there. 

Q. He was there, and who else? A. Mrs. Flocker was 
there and Mr. Di Gennaro was there. 

Q. Which Mr. Di Gennaro? A. The old man. 

Q. And you asked him if he wanted you to sign; is that 
right? A. No, he asked me at first. 

Q. He asked you? A. Yes. 

Q. How did you happen to be there that day, Mr. Lee? 
A. It was my old neighborhood. I just happened to go 
there once or twice a week. 

Q. Weren’t you invited to come there that day to witness 
this paper? A. No, not exactly. He was speaking to me 
first and then I come a week or two later and just happened 
to run up there the day he wanted it signed. 


37 Q. What did he say to you that day? A. He said, 
“Mr. Lee, you come today, sign?” I said, “All 
right.” 

Q. Did he appear to be any different that day than he 
had a couple of weeks prior when you were there? A. No, 
he was about the same. 


38 Q. Who signed this paper first? There are three 
names on here? A. Yes, sir. 

Q. And you see your name there, Henry Lee, that is on 
the bottom of the paper? A. That is right. 

Q. Mr. Anthony G. Saitta, who is the barber, his name 
is just on the top of yours? A. Yes, sir. 

Q. And then up at the top of the page is Mr. Vincent Di 
Gennaro, his mark, and a cross in there. Which one of 
those got on there first? A. I tell you frankly I really don’t 
remember. I think I signed first. It is a long time. I have 
forgotten. 

Q. You think you signed first? A. I think so. 
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39 Q. And when you signed, is that the same time you 
put this initial “H.L.” on the first page? A. No, a 

little bit later. 

Q. When did you do that the same day or the next day? 
A. No, not more than a few minutes. 

Q. Then, who signed second, Mr. Saitta or this up at 
the top? A. You know I am old myself. I don’t remem¬ 
ber much. 

Q. That is true, it is two years ago, too. I am trying to 
find out what you do remember. A. I forgot things. 

Q. You don’t know who signed next? A. Really, I have 
forgotton now. To tell the truth, I don’t want to answer 
that question because I have forgotten. 

Q. When did Mr. Di Gennaro put anything on this paper? 
A. When? 

Q. Yes. A. The same time we did. 

Q. Before you or after you? A. He must have after me. 
I don’t remember now. 

Q. You don’t remember? A. No. 

Q. Did Mr. Di Gennaro—I am going to point this out— 
there is an X mark right over my finger? A. Yes. 

40 Q. Did Mr. Di Gennaro put it on there by himself, 
or did Mr. Donovan hold his hand? A. To tell the 

truth, I seen Mr. Di Gennaro put that on. 

Q. All by himself? A. I think Mr. Donovan, right down 
there (indicating). 

Q. ‘*Right down there” is where it says “Vincent Di 
Gennaro”? A. Yes. I think Mr. Donovan did that. 

Q. And who put up here “his mark”? A. I think Mr. 
Donovan did that. 

Q. And then when that was done, or sometime after that, 
Mr. Di Gennaro put his cross mark on it; is that right? A. 
I tell the truth, I think Mr. Di Gennaro put the cross mark 
on first. 

Q. He put the cross mark before the writing “his mark” 
and before the name went on? A. I think so. 
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41 Q. Did you put your name and initials on some 
other papers that time, too? A. No, sir. 

Q. Did you see Mr. Di Gennaro put his name or his mark 
on another paper? A. Not that I know of. That is the only 
one I saw him do that. 

Q. That is the only one? A. Yes. 

Q. Was there any talk there with anybody and Mr. Di 
Gennaro about what was in this paper, what it said? A. 
No, I don’t think so. Of course, I am not there at that time. 


42 Q. How many times did you sign your name that 
day, Mr. Lee? A. That is the only time. 


43 Q. Did you sign papers for Mr. Di Gennaro on 
another occasion? Did you ever witness his signa¬ 
ture before? A. No, sir. 

Q. It is your testimony, then, you want us to understand 
that the only time you ever signed your name for him was 
on this one piece of paper? A. For Mr. Di Gennaro, yes, 
that is the only one. 

Q. Did you sign any other papers with him with some¬ 
body else other than the barber on any occasion? A. I 
didn’t sign for anybody, I don’t think so. I signed for Mr. 
Di Gennaro, that is all 


Redirect Examination 
I By Mr. Cusick: 

Q. Before Mr. Di Gennaro signed the will, who read the 
will over to him? 

Mr. Ryan: I object. 

A. Mister— 

Mr. Ryan: Just a moment. He has just got through 
stating there was no discussion about this paper. 

Mr. Cusick: I am asking about the will. 

Mr. Ryan: This is the only paper he ever signed. 
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The Court: What is the question now? 

Mr. Cusick: I asked the question: before Mr. Di Gen- 
naro signed the will, who read the will over to him, or if it 
was read to him. 

44 The Court: You may answer. Answer the ques¬ 
tion. A. I see Mr. Doncvan— 

Mr. Ryan: I move to strike that. He said “I think it 
was Mr. Donovan.” 

The Witness: No, sir. Mr. Donovan read it to him. I 
remember perfectly. 

By Mr. Cusick: 

Q. In your presence? A. Yes, sir. 

Q. And who else read the will to him? A. The barber. 

Q. Mr. Saitta? A. Mr. Saitta, he read it in Italian. 

Q. Mr. Saitta read it in Italian? A. I think so. I no 
understand. 

Q. He read it in another language. What language did 
Mr. Donovan read it to him in? A. English. 


45 Recross examination 
By Mr. Ryan: 


Q. How do you know that the barber was talking to Mr. 
Di Gennaro in Italian? A. Because I no understand it. 


Q. Is Italian the only language you don’t understand, 
Mr. Lee ? A. I speak Chinese and English. 


46 Q. Was this paper, this will, read to Mr. Di Gen¬ 
naro before or after this X mark was put on it? A. 

After. 
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Redirect examination 
By Mr. Cusick: 

Q. Mr. Lee, I show you this paper and ask you whether 
or not this is your signature here. A. Yes, sir. 

Q. And is that Mr. Saitta’s signature? A. Yes. 

Q. And here is a mark? A. Yes. 

Q. It says “Vincent Di Gennaro”? A. Yes. 

Q. Is that your signature there? A. Yes. 

Q. And that is Mr. Saitta’s? A. Yes. 

47 Q. And that was signed in your presence, too? A. 

Oh, yes. I have forgotten. That is the reason I say 
I couldn’t say whether I signed a piece of white paper or 
not, but I don’t remember. I see I signed that. 

Q. What you signed wasn’t a blank paper but this was 
written on it at the time; is that what you mean? A. Yes. 

Recross examination 
By Mr. Ryan: 

Mr. Donovan: May I interrupt Mr. Ryan and ask that 
that paper be marked for identification as the Caveatee’s 
Exhibit No. 1? 


48 The Court: Let the record show that the will con¬ 
cerning which evidence has been taken has now been 
marked Caveatee’s Exhibit No. 2 and that the white paper 
more recently testified to by the witness has been marked 
Caveatee’s Exhibit No. 1. 


49 Q. Which of the two papers, that is, either the will 
or this paper, Caveatee’s No. 1, which of those pa¬ 
pers did Mr. Di Gennaro sign first? A. I think it was the 
white one. 
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Q. That is Caveatee’s Exhibit No. 1? A. I think so. It 
got me mixed up. 

**•••••••• 

By Mr. Ryan: 

Q. You think he signed this one first? A. I think so. 

Q. And this one is Caveatee’s No. One? A. I don’t 
50 know. To tell the truth, it is a long time ago now. 

Q. Let me ask you this: Since we have two papers 
here, did you sign all of these, that is, No. 2, which is the 
will— A. Yes, sir. 

Q. —and No. 1, which is the white paper, did you sign 
both of those before Mr. Di Gennaro put that X mark on 
them? 

Mr. Donovan: I object to that. I think he has gone into 
that before. 

A. This one I signed. 

The Court: He may answer. 

A. I signed this one, the white paper. 

By Mr. Ryan: 

Q. Caveatee’s No. 1. You signed that before Mr. Di Gen¬ 
naro put the X on it? A. Really, I don’t know. I think 
Mr. Di Gennaro signed and then we signed afterward. 

Q. On both of them, or on just No. 1? A. It seems to me 
the first one I remember but the second one, we all signed 
all right, but I don’t know which was first and which was 
last. 

Q. As a matter of fact, Mr. Lee, I don’t want to confuse 
you, but isn’t it a fact that you don’t remember who signed 
either one of them first, but you just know you all signed 
about the same time; isn’t that a fact? A. Maybe 
we did, I don’t know, to tell the truth. 

Mr. Ryan; I see, all right, that is alL 
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Anthony G. Saitta, a witness called by the caveatee, hav¬ 
ing first been duly sworn, testified as follows: 

Direct examination 

By Mr. Cusick: 

Q. Mr. Saitta, state your full name, please. A. Anthony 
G. Saitta. 

Q. And did you know Mr. Vincent Di Gennaro? A. Vin¬ 
cent Di Gennaro, yes, I know him when I used to go in his 
store and buy cigars. 

Q. How long had you known him ? A. I have known him 
since about 1941 or 1942, something like that. 

Q. I will show you a paper writing which is marked for 
identification as Caveatee’s Exhibit No. 2, and I show you 
on the second page where it says “his X mark, Vin- 
52 cent Di Gennaro. ,, I will ask you who put the “X” 
there! A. The old man. 

Q. By “the old man,” you mean Vincent Di Gennaro! 
A. Vincent Di Gennaro, yes, sir. 

Q. And the words “his” and “mark” and “Vincent Di 
Gennaro,” who wrote that! A. Mr. Donovan. 

Q. I will ask you— A. That is my initials. 

Q. —is this your signature? A. That is my signature, 
yes, sir. 

Q. Anthony G. Saitta! A. Yes. 

Q. 505 Nicholson Street, Northwest? A. 505 Nicholson 
Street, Northwest. 

Q. And then I will show you the signature of Henry Lee. 
A. Yes, sir. 

Q. Did Mr. Di Gennaro sign by his mark in your pres¬ 
ence and in the presence of Mr. Lee and in the presence of 
each of you? A. Yes, sir. 


53 Q. How did you happen to become a witness to the 
will? A. I went in there one day and Mrs. Flocker 
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asked me, she said, “My daddy wants to make a will and 
he wants some witnesses. I don’t know who to get, but I 
got Mr. Lee,” and, well, I said, “If you want me to, I will 
be a witness for you. I will be glad to if you old man wants 
me to, see.” 

Q. Then, did you talk with him to see if he wanted you 
to be the witness or not? A. Yes, I talked to him. Mr. 
Donovan asked the old man, “Do you want this man to be 
a witness?” and he said, “Yes.” 

Q. You had known Mr. Di Gennaro for how long a time? 
A. Since about 1941 or 1942, something like that. 

Q. And between 1941 and the date of his death, did you 
visit him at any time? A. Yes, I visited him for the last 
five or six years, about five years. I used to go in and 
shave the old man every Saturday night; once a month I 
would go and cut his hair. I never charged him for it, and 
the lady wanted to pay me for it but I never charged him 
a penny. 


54 Q. Before the will was signed by him, did anyone 
read the will over to him? A. Yes. 

Q. Who was the one that read the will to him? A. Mr. 
Donovan. 

Q. In what language did Mr. Donovan read the will to 
him? A. In English. 

Q. And in what manner did Mr. Donovan read the will? 
A. The man always used to say, and I translated it, many 
words of it, and he always said, “Yes, just what I want.” 
Q. And then did you read the will to him in Ital- 

55 ian? A. Yes. 

Q. You speak Italian? A. Yes, I do speak Italian. 
I hope so. That is my mother language. 

Q. So that the will was read to him in English and in 
Italian; is that right? A. Yes, sir. 
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Q. What was said by Mr. Donovan to him at the time? 
A. He said to Mr. Donovan, ‘‘I want to make the will. I 
want to leave $200 to each child, see.” That is all he said, 
and “but I don’t want the house to be sold,” he said, “until 
I am living my house belongs to me.” 

Q. Then, did you sign another paper while you were 
there? A. Yes. 

Q. I show you this paper marked for identification Cave- 
atee’s No. 1. A. Yes, sir, that is my name. 

Q. Is that your name? A. Yes, sir; that is my writing. 

Q. Is that Mr. Lee’s? A. Yes. That is the “X” of the 
old man. 

Q. That is whose handwriting (indicating)? A. 
56 Mr. Donovan. 

Q. Was that done in your presence also? A. 

Yes, sir. 

Q. Wliat did Mr. Di Gennaro say, if anything, concern¬ 
ing the property, how he wanted the real estate to go ? A. 
He said the property should be his until he died, after his 
death it goes to Angelina. 

Q. How many times did you see Mr. Donovan in connec¬ 
tion with the will? A. I saw Mr. Donovan once. He came 
over and talked to me, talked to the old man and talked to 
Lee and then Mr. Donovan came back about two or three 
days later and made the will. 

Isn’t that right, Mr. Donovan? 

Q. You can’t ask him that from the stand. 

You saw him one time and you talked with Mr. Donovan 
and then you saw Mr. Donovan later; is that correct. A. 
Yes, sir. 

Q. The later period was on the date when the will was 
executed; is that right? A. Yes, sir. 



Cross examination 
By Mr. Ryan: 
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61 Q. When did you first go there, Mr. Saitta, to wit¬ 
ness a will for Mr. Di Gennaro? A. I don’t know 
what month. It was in the summer, I know that. It was 
the ninth. 


Q. You went there once before when you heard Mr. Di 
Gennaro give instructions to draw it up ? A. Yes. Then I 
went over there and he make this will. 

• ####••*## 

Q. Is that the way you happened to go there the next day 
when you signed the will? A. No, they told me he 
62 was going to come back and make the will for the 
old man. 

Q. Who told you that? A. Mr. Donovan. He told me he 
was going to come over and make the will, he couldn’t make 
it that day. 

Q. Weren’t you there, Mr. Saitta, once after a will had 
been prepared but when it was decided between you that 
Mr. Di Gennaro wasn’t in a fit condition to make a will that 
day? A. Who was in fit condition? 

Q. Mr. Di Gennaro. A. Mr. Di Gennaro never was in no 
fit condition never. 


Q. Now, my question, Mr. Saitta, was: weren’t you there 
on one previous occasion after the will had been prepared 
when it wasn’t executed because the people there, including 
you, as a witness, thought that Mr. Di Gennaro wasn’t then 
fit to make a will? A. No, I never knew that Mr. Di Gen¬ 
naro wasn’t fit. I didn’t know that. 

63 Q. Weren’t you there once before to execute a will 
when it was decided he wasn’t fit and to come back at 
a later time? A. No, I wasn’t there. 
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Q. You weren’t there? A. I wasn’t. I never heard he 
was not fit to make a will. 

Q. How many times did you go there for the execution 
of the will dated June 9, 1947 ? A. What do you mean how 
many times I go? I told you the first time I went there and 
then in about two or three days I went over the same place 
and they made the will. 

Q. What was discussed the first day? A. No discussion 
at all. Mr. Donovan asked the old man if he wants me to 
be a witness of the will. He said, “Yes.” And so was 
Mr. Lee there. 

Q. Was the will there that day? A. It was not. 

Q. The will hadn’t been drawn? A. No. 

Q. What did Mr. De Gennaro say, if anything, to Mr. 
Donovan at that time as to what he wanted in his will? A. 
He said he wants to leave $200 each, and the property, the 
rest, goes to Angelina. 

Q. He wanted to give $200 to whom? each of his 

64 children? A. Each of his children, and he said, “I 
want to leave the property to you, but I am the sole 

owner until I die.” That is what the old man said. “I 
am the owner until I die. Nobody is going to touch it or 
sell it or anything until I die.” 

• ••••••*•• 

Q. But he told you or Mr. Donovan he wanted in his will 
$200 to each child? A. Yes, sir. 

Q. And he also said, “I want all the rest to go to An¬ 
gelina,” is that right? A. Yes. 

Q. “And the house is to be mine until I die,” he said 
that? A. Yes, “This property is mine until I die. When 
I am dead it goes to Angelina.” 

65 Q. “It isn’t to be sold until I die,” he said? A. 
Not to be sold until he was dead, yes. 

• ••*•••••• 

Q. The one that you have just gotten through telling 
us about, in which it was stated by Mr. Di Gennaro to Mr. 
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Donovan, “I want to leave a will and leave $200 to each 
child”? A. They made the will already. 

Q. They had already made the will? A. They made the 
will then. 

Q. Did they make it right then and there? A. Yes, the 
second time. 

• ••*•••#•# 

Q. And at that time a will had already been drawn; 
66 is that right ? A. No, it was drawn right in the place. 
Q. It was drawn right at the grocery store? A. 

Yes. 

Q. Who drew it up ? A. Mr. Donovan. 

Q. Did he sit there and type it right while you were 
there? A. Yes, sir. 

Q. Is that when you testified Mr. Lee was also there? 
A. Mr. Lee was there, yes, sir. 

Q. Is that when both of you witnessed the signature of 
Mr. Di Gennaro ? A. I signed my signature, Mr. Lee and I 
and Mr. Donovan. 


Q. What did Mr. Donovan write up in your presence? 
A. What did he write up? 

Q. Yes. A. He wrote up the will. 

67 Q. That is what I am asking you. What did he 
use to write up the will with? A. I don’t know. The 
paper had already been over there and I signed it, see. 

Q. Was a paper already written up by Mr. Donovan 
when you came ? A. It must have been. 

Q. Not it must have been. Was it? A. Because he didn’t 
have any typewriter there. 

Q. What, then, did you see that Mr. Donovan wrote up 
that you put your name on as a witness? A. Because I read 
the will. 

Q. Did Mr. Donovan write something else after he came 
there? A. I imagine— 

Q. What else did he write? A. I don’t know what else 
he wrote. 





56 


Q. But he did write something else; is that right? Are 
these the only papers that you signed there June 9, 1947, 
and I am referring to Caveatee’s 1 and 2? A. This is my 
name right here (indicating). That is my initials right 
here (indicating) and that is my name right here (indi¬ 
cating). 

Q. Do you understand my question? A. Yes, I under¬ 
stand. 

68 Q. I am going to show you now Caveatee’s No. 2 
again and your name and Henry Lee’s name appear 

on that and also an X mark written between the words 
“his mark” and under which appears “Vincent Di Gen- 
naro.” Who signed or put marks or did anything to this 
paper first? A. You mean over here (indicating) ? 

69 Q. Who signed first, you, Mr. Lee, or Mr. Di Gen- 
naro? A. I signed here (indicating), Lee signed 

here (indicating). 

The Court: WTio signed first ? 

By Mr. Ryan: 

Q. Do you know which vras first, second and third? A. 
Mr. Donovan right here (indicating) and then the old man 
signed here (indicating) and then I signed here (indicat¬ 
ing). 

Q. And then finally Mr. Lee? A. Yes, sir. 

Q. Did Mr. Di Gennaro put that X mark on there before 
Mr. Donovan read it to him or afterwards? A. No, he read 
it to him first. 

Q. Mr. Donovan read it to him? A. Mr. Donovan read it 
to him. 

Q. When did you translate it and tell him in Italian what 
it said? A. Yes. 

Q. When? A. When? The same time, before he put the 
sign on it. 

• ••••••••• 
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70 Q. Mr. Donovan read it in English. When did yon 
do it in Italian and how? A. At the same time. 

Q. You mean he was speaking it in English and you were 
saying it in Italian all at the same time? A. Yes, and the 
old man understood quite a bit of English, too, don’t you 
forget. 

Q. Mr. Saitta, I don’t understand you yet. Mr. Donovan 
was reading it to him in English? A. Yes. 

Q. And as he would say, “I, Vincent Di Gennaro, a resi¬ 
dent of the District of Columbia” in English, you were say¬ 
ing the same thing in Italian? A. Yes. 

Q. What were you doing, standing reading it over his 
shoulder? A. I told him the main words. I didn’t tell him 
the whole story. I told him the main words. 

71 Q. You told him the main words and Mr. Donovan 
told him the other words, is that it? A. The old man 

understands quite a bit of it. 

72 Q. What did you tell the testator? 

A. I told the old man, “Pa, do you know what you are 
doing? You are leaving everything to Angelina and $200 
to each child. Is that what you are doing?” I told him in 
Italian. He said, “Yes, but not until I am dead I don’t 
want nobody to touch my house. Nobody wants to be owner 
of this house until I die. After I die, Angelina is the 
owner. ’ ’ That is all I know. 

By Mr. Ryan: 

Q. Did you tell him that his will said that he was leaving 
everything to Angelina and $200 to the children? 

73 A. Yes, sir. 

Q. Which way did Mr. Di Gennaro give his instructions 
to Mr. Donovan when his will was to be drawn? A. He was 
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speaking to Mr. Donovan in English. “I want to leave 
$200 each to my children, the house to Angelina.’* 

Q. When was that agreed upon? Did you tell Mr. Di 
Gennaro in Italian that that was all right? A. Yes, I told 
him, but at the same time he had already expressed himself 
to Mr. Donovan. 

Q. Did you see any other members of Mr. Di Gennaro’s 
family either at his home or his place of business on either 
one of these two times that you were there in connection 
with this will other than Mrs. Flocker? A. There 
74 wasn’t nobody there. 

Q. There wasn’t nobody there? A. Nobody there 
but Mrs. Flocker. 

Q. Was Mr. Lee there the first time you had this discus¬ 
sion, too? A. No, not the first time. Just the second time. 

#••••*•••• 

78 James P. Donovan, a witness called by the 
caveatee, having first been duly sworn, testified as 

follows: 

Direct examination 
By Mr. Cusick: 

Q. Mr. Donovan, state your full name, please, sir. A. 
James P. Donovan. 

Q. And you are a practicing attorney in the city of Wash¬ 
ington? A. Yes. 

Q. And you have been a practicing attorney since when? 
A. 1926. 

Q. And your offices are located in the Investment Build¬ 
ing? A. That is right, 1100. 

Q. I will ask you this question: in the spring of 1947 did 
you become acquainted with Mr. Di Gennaro? A. Yes, sir, 
I did, on June sixth, the first time I saw him, at two o’clock 
in the afternoon, at 23 H Street, Northeast. 

Q. Was that the first time you had ever met him? A. It 
was the first time I had seen Mr. Di Gennaro, Mrs. 

79 Flocker, or any of the Di Gennaros. 
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Q. When you went there, just state what took 
place. First let me ask you this: Did you receive a phone 
call to come to the house to prepare a will? A. No, sir. 

Q. How did you happen to go there? A. A client asked 
me to go down there at my convenience and prepare a will 
for a person he knew. 

Q. Did you go down there? A. I did about a month later, 
yes, sir. I finally went down after he called and said he 
would pick me up and bring me down there some afternoon 
when it was convenient. 

Q. When you went there, thereafter what happened? A. 
I went to 23 H Street, Northeast. There was a grocery 
store, old-fashioned grocery store, a few shelves in there, 
very sparsely equipped, very small supplies. I went in the 
place, and this lady who turned out to be Mrs. Flocker was 
there, also Mr. Lee and Mr. Saitta, so I introduced myself, 
told them I had come down to talk to the person who wanted 
to make the will, and I was taken in the dining room im¬ 
mediately behind the store. I sat down at a table, around 
which there were a number of chairs, and Mr. Di Gennaro 
came in from the back. He seated himself at the head of 
the table. I was introduced to him as the lawyer. I told 
him who I was and I asked about Mr. Lee and Mr. Saitta. 

I didn’t know what they were doing there, and Mrs. 
80 Flocker was in the room and she said she was told 
by this person that had asked me to come down that 
two witnesses would be necessary to the will, so I informed 
them that I was unprepared to make a will that day; it 
would be necessary for me to talk to the testator and ascer¬ 
tain from him what his desires were, after which I would 
prepare a formal will, and then it could be witnessed. 

Mr. Lee and Mr. Saitta left. I might state that no men¬ 
tion was made of their returning at that time because I 
didn’t know when the will would be ready, whether I would 
draw a will as a matter of fact. I hadn’t talked to the man. 

I looked at Mr. Di Gennaro, saw that he was an aged 
man. By that I mean he was well advanced in years. I 
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later ascertained that he was approximately 80 years af 
age, although I placed his age at somewhere around 70. He 
was thin and had a rather small voice, which I thought 
might indicate physical weakness. 

I found that he didn’t speak fluent English, he spoke 
broken English but he spoke sufficient English in order to 
converse with him and detail to me his desires with respect 
to making the will. 

I not only discussed with him the matters which pertained 
to the making of the will but also asked him about his fam¬ 
ily, the names of his children, when his wife had died. 

I asked him about certain current events, which I 
81 can’t state today just which events they w^ere, but to 
satisfy myself that he had a knowledge of recent 
happenings, and then I discussed with him the will that he 
desired to have made. He told me that all the property 
he possessed in the world was this little grocery store. He 
owned the building. 

Q. Let me interrupt. Was anybody in the room when 
you were talking to him? A. Mrs. Flocker was still in the 
room sitting at the other end of the table, I was on the side 
of the table, and she was present during this conversation. 

I asked him about his property. He told me all the prop¬ 
erty he had in the world was this grocery store and that 
Angelina, Mrs. Flocker, had been very good to him and to 
his wife and he wanted her to have the property. He told 
me that he loved all his children, he had a love for them, 
but that she should have the property because she was the 
one who had taken care of them for many years. He said 
he did want to leave them something “but I don’t want to 
sell my property. I don’t want the property sold.” I 
asked him if he had any money in the bank and he said he 
had no money, only the store. It was quite apparent to 
me, having walked through there, that the stock was worth 
nothing, the fixtures were old, it was an old type store that 
you would have seen 30 or 40 years ago in Washing¬ 
ton. 
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82 I told him if he had no other property except real 
estate, I explained if he left specific devises or be¬ 
quests to his other children in this thing for any amount, 
it would necessitate the sale of the real estate, because that 
was the only place from which proceeds to pay his children 
could be obtained. He told me very emphatically he didn’t 
want the property sold. That was the thing that worried 
him most, it seemed to me. 

About that time Mrs. Flocker had been talking to him 
in Italian. I don’t know what she said. I don’t understand 
Italian. I didn’t know any of the parties, as I said a mo¬ 
ment ago, so I told Mrs. Flocker, since I had to find out 
what his desires were in the matter, it would be a little 
better if she left the room, because I couldn’t understand 
the conversation that was going on between father and 
daughter. She left. 

I remained with him another 45 minutes. I learned a 
lot, as best I could, from him about his family, about his 
feeling for his various children. He said he wasn’t going 
to leave them anything. I said, ‘‘If you have confidence 
in your daughter, Mrs. Flocker, you can prepare a will 
just as you want. Leave her the property, but you can also 
address a letter to her, if you think she will carry out your 
request. It won’t be mandatory. She won’t have to do it 
if she doesn’t want to—in which you can ask her to give 
each of the children the amount of money that you 

83 had in mind,” and he said at that time, “Where is 
the money coming from?” Of course, I am not say¬ 
ing the exact language, because he spoke broken English, 
but I explained that money could be borrowed on the prop¬ 
erty. And he said he had great faith and confidence in his 
daughter, if she could she would give them the money. If 
she couldn’t raise the money, she wouldn’t have to sell the 
property, because it would be up to her entirely. 

After going over the will in detail and satisfying myself 
that he was a man who knew his mind, was capable of exe¬ 
cuting a will, I returned to my office and I later drew a 
will up. 
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The following Monday, which was on the ninth of June, 
1947, I returned to his place. I believe that I called Mrs. 
Flocker on the telephone and asked her if she wouldn’t 
get the witnesses, and I then met Mr. Lee and Mr. Saitta 
for the second time. They were not present when I came 
but came in shortly after I arrived. 

Mr. Di Gennaro was in the dining room waiting on this 
day. He was sitting in there. I went in and shook hands 
with him and I told him I had prepared the will and I had 
ascertained, incidentally, that he didn’t read English and 
he didn’t write English, and I don’t know how to write 
Italian. I didn’t know at that time he couldn’t write Ital¬ 
ian. I assumed that he both read and wrote Italian. 
84 I had prepared the will in English and I proceeded, 
after we were all seated at the table, to read the will 
to him paragraph by paragraph, and I asked him after each 
paragraph whether he understood the meaning of it, and 
he indicated yes, he did. 

Then I read to him the letter which was addressed to 
Mrs. Angelina Flocker, which he later signed, and I asked 
him if he understood the purport of the letter. He told me 
he did. 

I asked Mr. Saitta if he could speak Italian. He said 
“Yes.” 

I said, “In order that there can be no misunderstanding 
about this, will you read the will paragraph by paragraph 
to Mr. Di Gennaro and find out from him whether this will 
expresses his wishes that he stated to me Friday?” 

And the will was read in Italian by Mr. Saitta to Mr. Di 
Gennaro, who indicated that he understood it, and that is 
as he wanted it. In fact, he said, in English, that is what 
he wanted. 

The letter was next read and he indicated that that is 
what he wanted, and then the will was executed. Mr. Di 
Gennaro was given the will and I told him to sign it. He 
signed it by making an “X”. I then put “his mark” 
above it,” where a person signs by making an “X”—I 
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mean by that, “his mark”. I didn’t put his mark but I 
wrote “his mark” above it, and underneath I put his 

85 name, ‘‘Vincent Di Gennaro,” and the will was given 
to Mr. Lee, who signed it in the presence of Mr. Di 

Gennaro, and myself, and Mr. Saitta, and then it was given 
to Mr. Saitta, who signed in the presence of the testator 
and Mr. Lee and myself. 

The same thing was done with the letter in the same or¬ 
der, because we were seated at the table, Mr. Di Gennaro 
was seated to my left, Mr. Lee was seated over here (in¬ 
dicating) and Mr. Saitta was seated over here (indicating). 

When the will was executed, I believe, I can’t be positive 
about this, I suggested that I keep it because I think I said 
the safest place to leave it will be with the lawyer or safety 
deposit box. I made inquiry if they had a safety deposit 
box and they didn’t. I took the will away. It was in my 
possession until it was filed with the Register of Wills upon 
the death of Mr. Di Gennaro. 

#*•#*#***• 

86 Cross examination 

By Mr. Ryan: 

87 Q. When you got there on the sixth, who was pres¬ 
ent? A. When I walked in there was Mrs. Flocker, 

Mr. Lee and Mr. Saitta. They were in the building, in the 
store, that is, the front room of the building. 

*••••*•••• 

88 Q. And is that the time you had a discussion with 
Mr. Di Gennaro about the preparation of his will, 

first of all? A. At that particular time, that was the only 
time I discussed the preparation of his will, on that after¬ 
noon, December 6th, when the discussion was had. 

Q. How much information was given you at that time 
before you requested Mrs. Flocker and the other to leave? 
A. I think I had inquired, Mr. Ryan, about his place of 
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birth, the place of his nativity, about how long he had been 
in the United States, how long he had been at 23 H Street, 
Northeast, what his business was, whether he had ever 
worked anywhere else in recent years, the names of his 
children, and so forth, how many children he had, whether 
they were all living or whether any of them were dead—the 
usual questions that a lawyer asks a person that he hasn’t 
seen before. 

*••••#•••• 

90 Q. Did Mr. Di Gennaro have sufficient conversant 
ability with the English language to give you all of 
that information? A. Yes, sir. 

#•••##•••• 

95 Q. Mr. Donovan, at the time the will was pre¬ 
sented to Mr. Di Gennaro for execution, did you read 

it through to him in its entirety before it was executed? A. 
I did, from beginning to end, paragraph by paragraph. 

Q. In connection with that, when did Mr. Saitta 

96 explain, as he testified here, the important parts of 
it in Italian to Mr. Di Gennaro? A. When I con¬ 
cluded reading the will to him in English, I asked Mr. 
Saitta if he wouldn’t read it paragraph by paragraph in 
Italian, and I then turned the will over to him and he read 
or he said something in Italian. I don’t know what he said, 
Mr. Ryan. 

Q. So they were consecutive events, they weren’t inter¬ 
mingled? A. That is correct, sir. There was a proper se¬ 
quence there between mine and his reading. 

Q. Was that the same procedure which was followed in 
regard to Caveatee’s Exhibit No. 1 for identification? A. 
No, the will was executed and witnessed before I read the 
letter which had been prepared for his signature in Eng¬ 
lish to him but it was then turned over to Mr. Saitta, who 
read it to him in Italian, I assume. He spoke to him in 
the Italian tongue. 

Q. Was Mrs. Flocker present during that? A. The exe¬ 
cution of the will? 
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Q. Yes, sir. A. No, sir, she wasn’t in the room, nor dur¬ 
ing the execution of the paper. 

• ••••#•••• 

97 Redirect examination 

By Mr. Cusick: 

Q. Mr. Donovan, when you read over the will to Mr. Di 
Gennaro, did you ask him whether he understood it or 
did you take much time reading it to him, or did you just 
read it through quickly? A. No, I asked him if he under¬ 
stood it and he said he understood it. I might say, 

98 Mr. Cusick, in reading the will he again repeated 
that it was what he wanted. He said, “I want An¬ 
gelina to have the property, that is right.” 

Mr. Cusick: May it please the Court, at this time I offer 
in evidence the will, which is marked for identification as 
Caveatee’s No. 2, and the letter dated June 9,1947, marked 
for identification as Caveatee’s No. 1. 

Mr. Ryan: If Your Honor please, I object to the paper 
which Mr. Cusick refers to as being offered as a will. I 
think that is what we are here to determine. 

Mr. Cusick: That is correct. 

Mr. Ryan: It is a paper writing at this stage of the game. 
Mr. Cusick: I defer that now and will offer it later, but 
I will offer Caveatee’s Exhibit No. 2, the will, at this time. 

The Court: The Court thinks it makes no difference how 
counsel denominate the exhibits. They are marked Ex¬ 
hibits 2 and 1. 

Mr. Ryan: I have no objection to the admission of ex¬ 
hibits Nos. 1 and 2. 

99 The Court: All right, the exhibits will be received. 

(The letter of June 9, 1947, previously marked for iden¬ 
tification as Caveatee’s Exhibit 1, was received in evidence.) 
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(The paper writing purporting to be a will, previously 
marked for identification as Caveatee’s Exhibit 2, was re¬ 
ceived in evidence.) 

*••••*•••• 

Mr. Cusick: May I read the will to the jury at this time, 
Your Honor? This is Caveatee’s Exhibit No. 2, entitled 
“Will.” 

(Thereupon Mr. Cusick read Caveatee’s Exhibit No. 2 to 
the jury.) 

Exhibit No. 1, which is a letter. 

(Thereupon Mr. Cusick read Caveatee’s Exhibit No. 1 
to the jury.) 

Mr. Cusick: Your Honor, I think that concludes our 
part of the case at this time. 

The Court: I will ask the caveators to come forward. 

Mr. Ryan: I would like to direct a request to the Court 
at this time, if Your Honor please. 

100 Mr. Ryan: If Your Honor please, I wish to move 
the Court at this time to direct a verdict to the jury 
in favor of the caveators on the first two issues which were 
framed in connection with this cause. 

The first issue is: “One: Was the paper writing filed 
in the Court and bearing date the 9th day of June, 1947, the 
last will and testament of Vincent Di Gennaro, deceased?” 
and it is connected, of course, with the second issue: “Was 
the said paper writing dated the 9th day of June, 1947, 
purporting to be the last will and testament of Vincent Di 
Gennaro, deceased, executed and attested in due form as 
required by law?” 

I believe at this stage of the proceedings that the caveatee 
has failed to prove by any competent evidence that this will 
was duly executed as required by the provisions of our 
Code. 
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Your Honor will recall the testimony first of all of Mr. 
Henry Lee, the Chinese witness, to the signature. His 
testimony was that he witnessed the will, attested 

101 his signature, subscribing before the decedent ever 
signed it. I asked him if he signed more than one 

paper on that day on cross-examination and he said no, he 
had only signed the one paper during his entire lifetime 
for the decedent. Then on redirect-examination it ap¬ 
peared he was mistaken and he had signed two papers as 
a witness on that day, but each of those two papers he 
testified he executed or subscribed his name to before Mr. 
Vincent Di Gennaro did. If that be true, then, they have 
not complied with the formal requirements for execution 
of a valid last will and testament. 

The second subscribing witness, Mr. Saitta, testified 
time and time again that the will of the decedent which he 
read to him and explained to him in Italian, or as he stated 
he explained the important parts of it to the decedent in 
Italian, was to the effect that each of the decedent’s chil¬ 
dren surviving him would get $200, that the will provided 
that they would get $200 and that Angelina would get the 
real estate concerned in this estate. 

It is very clear from the will that, and after all the will 
is what is in issue, this additional paper is not in issue, the 
will absolutely contained no provision for any $200 to any 
of his surviving children. 

If that is what Mr. Saitta explained to the testator, then 
there is a complete lack of proof that this was meant to 
be or that this was in effect the last will and testa- 

102 ment of the deceased. 

I feel under those two phases of this case that the 
caveatee has failed totally and conclusively to prove any 
formal execution of this will, and for those reasons I ask 
the Court to direct a verdict in favor of the caveators on 
those two issues. 

Mr. Cusick: May it please the Court, I think the tran¬ 
script of the testimony will show very clearly that the 
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motion is not well taken. Both witnesses, Mr. Lee and Mr. 
Saitta, testified that the testator signed the will and they 
signed as witnesses on his behalf. At one stage, if you 
pick out one line there where Mr. Ryan asked him a certain 
question, “Was yours first ?’ 7 or something, there was some 
confusion there. However, an examination of the testimony 
shows that they were witnesses, that Mr. Donovan wrote 
Mr. Di Gennaro’s name with “his mark” and then he put 
the mark, and then they signed as witnesses. 

That was corroborated by Mr. Donovan. The only thing 
that is necessary to prove in this case is: did Mr. Di Gen- 
naro sign the will, were they the witnesses, and did he have 
sufficient memory or mentality to do it. 

The testimony in that regard is clear in this case. That 
is the only thing the caveatee has to show. 

The Court: What do you say about Mr. Saitta’s testi¬ 
mony that the testator said he wanted to leave each 
103 of his children two hundred dollars? 

Mr. Cusick: But he didn’t want the property sold. 
Mr. Donovan testified that it was explained to him that if 
he wanted to leave each of the children $200 the property 
would have to be sold. He said he didn’t want the prop¬ 
erty sold. 

The Court: I am thinking about Mr. Saitta’s testimony. 

Mr. Cusick: Mr. Saitta’s testimony, Your Honor— 

The Court: He was one of the subscribers. 

Mr. Cusick: Yes, sir. It is not necessary for a subscrib¬ 
ing witness to even know what is in the will. 

The Court: No, but in this case presumably there was 
an effort made to cause the witnesses to understand it. 

Mr. Cusick: He is coming back after two and a half 
years to state what he told him at the time. He stated that 
he read over the will in Italian to him. Mr. Donovan said 
that he went over the will in English to him and went over 
it in such a way that he understood it. 

In the will, if Your Honor reads the will, you will see 
where it says this— 
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The Court: But the will doesn’t give the children two 
hundred dollars. 

Mr. Ryan: It doesn’t give them anything. 

The Court: And the separate paper writing, 

104 Caveatee’s No. 1, has no legal effect whatever. 

Mr. Cusick: None whatever. He has made cer¬ 
tain requests to his daughter, Angelina, relating to the sur¬ 
viving children. 

The Court: If the separate paper has any significance 
at all, it only places a moral obligation, no legal obligation, 
so that cannot be construed with the will as giving these 
children two hundred dollars apiece. 

Mr. Cusick: I do not agree with Your Honor. I think 
he is coming back after two and a half years, he had no 
interest in the matter at all other than the fact that he 
appeared as a witness there, and he read the will to him. 
There was two hundred dollars mentioned in the letter 
there. There was some discussion concerning the two 
hundred dollars. Mr. Saitta testified that Mr. Di Gennaro 
did not want the property sold. 

The Court: But he states very definitely that Mr. Di 
Gennaro said he wanted two hundred dollars to go to each 
of his children. 

Mr. Cusick: I think he speaks rather broken English. 
I think a lot of the things he said— 

The Court: No, I don’t think so. I thought his English 
was very good. 

Mr. Cusick: That is what it was, Your Honor, he was 
just confused with the letter and the will. He is coming 
back now after two and a half years. All we have 

105 to do is prove the signatures. I think we have es¬ 
tablished it. 

The Court: The letter is no part of the will. 

Mr. Cusick: That is correct, sir, but in his testimony he 
confused one with the other. 

The Court: A witness has to say that the testator de¬ 
clared this to be his will. Now the witness says he de- 
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dared something else than the will, that it was his declara¬ 
tion that his children were to have two hundred dollars 
apiece. 

Mr. Cusick: That is his declaration under the terms of 
the letter. 

The Court: No, his testimony, and of course as I see it 
the letter goes out of the window. I will have to tell the 
jury it has no legal force or effect. 

Mr. Cusick: That is correct. 

The Court: That she is not bound in law to respect his 
wishes as stated in that letter, so how does that help you 
carry out these testamentary wishes? 

Mr. Cusick: If there is any doubt in Your Honor’s mind 
or doubt in the evidence, I think it is very clear that the 
will has been established, but if there is any doubt in Your 
Honor’s mind, we will be glad to call Mr. Saitta to clear it 
up. All we have to do, the only thing that is necessary for 
us to do is prove whether this is the signature of Mr. Di 
Gennaro, were these subscribing witnesses to it. 
106 That is the only thing that is necessary for us to do. 

The Court: In my mind, that isn’t all. I think 
the witnesses must say that the testator declared it to be 
his will. Mr. Saitta testified just to the contrary, that he 
stated his testamentary will to be contrary to this writing. 

Mr. Cusick: As I understand the testimony, Mr. Dono¬ 
van said in the presence of two witnesses, he said to Mr. 
Di Gennaro, “Is this your last will and do you wish these 
gentlemen to be your witnesses?” Mr. Di Gennaro said, 
“Yes, certainly. That is an admission that this is my will 
and this is what I want them to subscribe to.” 

The Court: Yes, but Mr. Saitta doesn’t say that. 

Mr. Cusick: I think he did say that, Your Honor. 

The Court: Doesn’t he in effect say that this paper 
writing wasn’t the testamentary will of the testator? 

Mr. Cusick: No, sir; I don’t agree, with Your Honor on 
that, I don’t agree with you. I think he said, “This is my 
will and I want you as a witness to sign it.” 
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In his testimony, when he confused the two hundred dol¬ 
lars which was in the letter, and so forth, with that, that 
isn’t any part of this case, except insofar as the burden 
is—Mr. Donovan called to my attention that it was on 
cross-examination, when he was relying on his memory 
concerning what was done. Now, as to what was done, the 
paper writing which was actually there and read by 

107 him at the time should govern rather than his mem¬ 
ory at this time as to certain things. He said he 

read it to him. If he read it to him, that is what he read 
to him. 

The Court: Yes. 

Mr. Cusick: He said he read the will to him. If he read 
the will, that is what he read. 

The Court: Yes, but he was thinking about this letter 
having some legal effect, wasn’t he? 

Mr. Cusick: He hadn’t seen the letter, I don’t think, 
except— 

The Court: But he signed it? 

Mr. Cusick: Yes, sir. That was after the will was exe¬ 
cuted. Mr. Donovan testified the will was executed and 
then the letter was executed, so as to his memory as to what 
he did when he said he read the will to him, and two and a 
half years later, I could ask Your Honor about some case 
that came up in this Court and your memory two and a 
half years later might be something, and when we look at 
the records something else might appear. 

The Court: He didn’t indicate any doubt about his recol¬ 
lection as to the two hundred dollars. 

Does the law require that the proof be made by two wit- 
nesesses ? 

Mr* Ryan: The law clearly requires that, our Honor. 
Mr. Cusick: Yes, sir; we are agreed on that. In 

108 the proof of signatures, they are not required to 
know what is in the will, under the law. The party 

could hold his hand over the will and say, “This is my 
will” 
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The Court: Does the witness have to say that the tes¬ 
tator declared it to be his will? 

Mr. Cusick: Yes, sir; in substance, when he says this 
is my will, he signed it. 

The Court: And two witnesses have to say that? 

Mr. Cusick: They signed the certificate, and we have 
cases holding the certificate should be given effect. “Signed, 
published and declared as and for his last will and testa¬ 
ment by Vincent Di Gennaro, the above named testator, 
in the presence of us, who in his presence and at his request 
and in the presence of each other, now subscribe our names 
as attesting witnesses.’’ That is not just an idle statement. 
That is what they did at that time. 

The Court: No doubt they signed their names. 

Mr. Cusick: And that in the formal proofs which were 
made prior to the admission of the will to probate they 
made their affidavits that this is the will which they signed. 

The Court: They signed their names to it, that is true. 

Mr. Cusick: They did more than that. They swore to it. 

The Court: That is not the point I am thinking about. 
This witness stated, instead of saying that this paper 
109 writing was declared to be the testamentary wish of 
the testator, says that the testator declared some¬ 
thing else to be his testamentary will, and it would seem 
that he could have very well been confused, believing that 
this paper writing had some legal force. 

Mr. Cusick: Then, if this is not the will, then both of 
these witnesses are guilty of perjury for having sworn be¬ 
fore the Register of Wills Office that this is his last will and 
he signed it in their presence. 

Mr. Ryan: That would be true of every caveat case. 

The Court: You take that to the Grand Jury. That is 
not for me. 

Mr. Donovan: I might point out to Your Honor in con¬ 
nection with the direct-examination of Mr. Saitta the will 
was exhibited to him and he identified his signature and he 
was asked if this was the will that Mr. Di Gennaro declared 
to be his last will. He said it was. 
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It seems to me, Your Honor, that we are going off on a 
tangent. In the cross-examination you allowed Mr. Ryan, 
I think, a good deal of latitude with respect to proof of the 
will as far as due execution under the law was concerned. 
He went into the conversations here with respect to the 
contents of the will. This man was relying on his memory, 
and I probably should have brought it to Mr. Cusick’s atten¬ 
tion at that time, but I assumed that Your Honor 

110 was concerned with the requirements of the provi¬ 
sion of the Code which say that a will, to be a valid 

will, must be executed by a person over 21 years of age, in 
the presence of two attesting witnesses, and that it must be 
declared to be his last will and testament, subscribed by 
the witnesses, who must subscribe their names in his pres¬ 
ence and in the presence of each other. That is as far as 
the requirement with respect to proof is concerned. As 
to whether or not this was the will that he made or whether 
the will expressed his intention with respect to his testa¬ 
mentary wishes, that is another question, has nothing to 
do with formal proof of the will. That came into this, but 
I might say to Your Honor that I had intended later in 
this trial,, if we are called upon to rebut the testimony of 
the caveators, to put Mr. Saitta on and ask him with re¬ 
spect to his interpretation of the two instruments. 

Your Honor, I do not like to refer to my testimony in 
arguing this point to the Court, but I have testified that 
I understood this man. He spoke English to me and I 
spoke English to him. I testified that I read this will to 
him paragraph by paragraph in the presence of the two 
witnesses, who spoke English, and that he indicated to me, 
his attorney, that the will expressed his wishes in the pres¬ 
ence of the witnesses. 

As far as having Mr. Saitta read it in Italian, I just 
wanted to be doubly sure that there was no mistake; 

111 in other words, I wanted to relieve my own mind. 

The Court: But you weren’t a witness to the will. 

Mr. Donovan: I was a witness, not a subscribing wit¬ 
ness. 
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The Court: I am not speaking of your testimony. I am 
speaking of the testimony of Mr. Saitta, who was a sub¬ 
scribing witness. 

Mr. Donovan: Your Honor, he was a subscribing wit¬ 
ness. I was a witness, but not a subscribing witness. In 
other words, I saw ■what transpired, took part in the pro¬ 
ceedings, but I didn’t subscribe my name to it. 

The Court: But that doesn’t meet the requirements of 
the statute. 

Mr. Donovan: I am talking about as far as subscribing 
witnesses, with respect to publication of the will, is con¬ 
cerned. 

There had to be only this publication as set forth in the 
certificate by the witnesses therefor, that the will was 
signed by the testator in their presence and at his request 
they subscribed their names as attesting witnesses in the 
presence of each other. That is all the law requires. 

I maintain these other things bearing upon whether or 
not the will expresses the wishes in all details of the tes¬ 
tator is highly unrelated to formal proof in this case. We 
are not required to carry the burden of showing that. 
112 If the will is attacked, it is incumbent upon the 
caveators to show that this will does not fully ex¬ 
press the desires and wishes of the testator. Your Honor 
has placed the burden on us in saying we are bound by the 
testimony of a witness whom we merely asked if he had 
translated the will, that is, if you find that the case of the 
caveatee fails because he said Mr. Di Gennaro said he 
would like to leave two hundred dollars each to his chil¬ 
dren. I say this, Your Honor— 

The Court: I have one point of law in mind that I want 
to look up for myself, so I am going to recess for a few 
minutes. 

Mr. Donovan: Very well, Your Honor. 

The Court: And satisfy myself about it. 

• ••••••••• 
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113 Anthony G. Saitta, a witness previously called by 
the caveatee, having previously been sworn, was re¬ 
called, and testified further as follows: 

Mr. Cusick: Do you have the exhibits there, please? 

Direct Examination 
By Mr. Cusick: 

Q. Mr. Saitta, I show you now Caveatee’s Exhibit 

114 No. 2 and ask you, will you read that, please? A. Yes, 
sure. 

Q. Read the whole thing to yourself. 

(Witness peruses the document.) 

Q. Then I show you Caveatee’s Exhibit No. 1. Would 
you read that, please? 

(Witness peruses the document.) 

Q. Mr. Saitta, was it part of your testimony yesterday 
that you testified— 

The Court: No. 

Mr. Ryan: No. 

The Court: Don’t repeat his testimony. 

By Mr. Cusick: 

Q. Does that refresh your recollection as to what you 
told Mr. Di Gennaro at the time the will was made? Did 
you read the will to him? A. Yes, I read the will, natu¬ 
rally I did. 

Q. And having read the will— A. Do you want me to 
read it outloud? I can read it outloud so everybody will 
understand what I am talking about. 

The Court: Wait a minute. Just answer the question. 

By Mr. Cusick: 

Q. You read the will to him; is that correct? A. Yes. 

Q. Looking at the will at this time, does that refresh 
your recollection as to what you told him what the 

115 will contained? A. Yes, indeed. 

Q. And you read the letter, did you not? A. Yes, 


sir. 
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Q. Did you read the will and the letter just as it is there 
to him? A. Yes, sir. 

Q. Was there anything different that you told him other 
that what was in the letter or the will? A. No, I don’t need 
to tell him any different— 

The Court: Just answer the question. 

By Mr. Cusick: 

Q. What did the testator, Mr. Di Gennaro, tell you after 
you had read the will and the letter to him? A. He said, 
“That is what I want to do.” 

Mr. Cusick: That is all. You may examine. 

Cross examination 
By Mr. Ryan: 

Q. Is that the time he told you that he wanted to give 
two hundred dollars to each child? A. He said that before. 

Q. He said that before that? A. He said he would like 
to leave more to the children but he didn’t have no money 
in cash and he would not desire to sell the property and 
give it to the children but he would like to leave the 
116 property to Angelina and Angelina would get the 
property, she could give two hundred dollars each, to 
keep the property instead of selling it. 

Q. Did he say it was his desire to give each of the chil¬ 
dren two hundred dollars? A. Yes. 

Q. Did you tell him the will provided two hundred dol¬ 
lars to each child? A. No, sir. 


117 Q. Did you tell Mr. Di Gennaro that “by this will 
you are leaving the house to Angelina and $200 to 
each child”? A. No, I said, “That is the way you made 
the will, that is the way I am reading it to you?” see, and 
he said, “Yes, that is what I want to make. I haven’t got 
no money in cash to leave. I love all the children. I wish 
I could leave them all but I can’t do no more because An¬ 
gelina has been sacrificing 25 years.” 
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Q. He said, “I am going to leave her the house”? A. 
Yes, sir. 

Q. And did he also say, “I am leaving $200 to each 
child?” A. Yes, sir. 

Q. Then your testimony yesterday was correct; is that 
right? A. I am correct. 

118 Redirect examination 

By Mr. Cusick: 

Q. You testified that you read to him as it appears here 
and the will as is here ? A. Yes. 

Mr. Ryan: I object to that. 

Mr. Cusick: On what ground? 

Mr. Ryan: Because this isn’t the will as it appears here. 

Mr. Cusick: This is the will. I am referring to Exhibit 
2, which was admitted into evidence without objection on 
your part. 

Mr. Ryan: That is right, but you showed the witness two 
papers which you said “this is his will here” and “this 
is his will here.” 

By Mr. Cusick.: 

Q. Did you read this paper, Exhibit 2 ? A. Yes. 

Q. Did you read this paper to him? A. I readed both 
of them. 


119 Mr. Ryan: If Your Honor please, I would like to 
again renew my motion that there be a directed ver¬ 
dict in favor of the caveators on issues No. 1 and No.: 2. 

The Court: Do you think you have helped your case? 

Mr. Cusick: Very definitely, Your Honor. If you read 
his testimony now, in one place, that he read over the will, 
he said, “I read this will to him just as it was. I read the 
letter to him just as it was, and he mentioned that he 
didn’t want the property sold and he was leaving the prop¬ 
erty to Angelina,” if you read that one part there par- 
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ticularly, and his whole testimony—I had the reporter go 
back over the testimony while we recessed and I am satis¬ 
fied that it is in there, he has never said under the terms 
of the will they would get $200. 

The Court: Are you ready for the Court to rule? 

Mr. Cusick: Yes, Your Honor. 

The Court: The motion will be sustained. The jury 
will return, please. 

Mr. Cusick: We note an exception, if the Court please, 
to Your Honor’s ruling. 

The Court: Yes, you may have an exception. 

The Court: Just come around and stand here a minute, 
please. The burden of proof in this case is upon the cave- 
atee to prove the due execution of the will according 
120 to law. The Court concludes that proof which has 
been offered is not sufficient to carry that burden of 
proof, therefore, upon the responsibility of the Court and 
at the direction of the Court you are asked to return a ver¬ 
dict—What number was that? 

Mr. Ryan: Issue No. 2, Your Honor, “Was the said 
paper writing dated the 9th day of June —” and issue 
No. 2. 

The Court: Yes. Issue No. 2 will be read to you and 
your answer, by the direction of the Court, will be “No.” 

The Deputy Clerk: In the case of the Estate of Vincent 
Di Gennaro: 

“Was the said paper writing dated the 9th day of June, 
1947, purporting to be the last will and testament of Vin¬ 
cent Di Gennaro, deceased, executed and attested in due 
form as required by law?” 

The answer to the question is “No” by the direction of 
the Court, so say you each and all. 
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BRIEF FOR APPELLANT. 


JURISDICTION. 

This is an appeal from a judgment of the United States 
District Court for the District of Colombia, revoking the 
probate and record of a paper writing executed by Vincent 
Di Gennaro, deceased, late a resident of the District of 
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Columbia, and declaring that it had not been attested in 
due form as required by law. Jurisdiction is based on 
Section 1291, Title 28, United States Code. 

INTRODUCTORY STATEMENT. 

The action below involved a will contest, based upon 
issues framed on the pleadings filed in the matter. (App. 
15 through 27.) 

The appellant, Angelina Flocker, was the duly qualified 
and acting executrix of the estate of the said Vincent Di 
Gennaro, and was the caveatee in the court below. (App. 
14,15.) 

The court ordered that the issues framed be tried before 
a jury. (App. 26.) 

On the day of the trial an order was passed aligning 
parties. The trial was commenced on December 7, 1949, 
before Judge T. Dickinson Letts, and a jury. (App. 27.) 
At the outset of the trial the court ruled, over objection of 
counsel for the appellant that due execution of the will 
must be proved by the appellant before the jury, even 
though it previously had been proved before the Register 
of Wills (App. 4, 5), and the will thereafter formally ad¬ 
mitted to probate and record. (App. 14, 15.) 

The appellant proceeded with proof of due execution of 
the will, presenting to the court and jury the testimony of 
both of the attesting witnesses (App. 40, 50, 75), and the 
attorney who had prepared the will and supervised its exe¬ 
cution by decedent and attestation by the subscribing wit¬ 
nesses. (App. 40.) 

At the conclusion of the testimony relating to due exe¬ 
cution of the will, it was admitted in evidence. (App. 65, 
66.) When the court directed the appellees, the caveators 
below, to come forward, counsel for the appellees moved 
for a directed verdict on the ground that appellant had 
failed to prove due execution of the will. (App. 66.) The 
motion was granted by the court. (App. 78.) 
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STATEMENT OF CASE. 

Vincent Di Gennaro, died in the District of Columbia on 
June 3,1948, seized of title to premises 23 H Street, North¬ 
east, Washington, D. C., (App. 6, 60), wherein he had for 
many years conducted a grocery business. (App. 50.) The 
property constituted all of his possessions. (App. 60.) 
During his lifetime, on June 7, 1947, he had made a will, 
devising this property to one of his children, the appellant, 
Angelina Flocker, in appreciation of her having cared for 
him for twenty-five years. (App. 2, 3, 40, 41, 50, 54, 62.) 

The will was prepared by a lawyer, after discussing with 
the decedent his wishes and desires with respect to its con¬ 
tents. (App. 59, 60, 61.) The will was executed by the 
decedent in the presence of the attesting witnesses and 
signed by the attesting witnesses at the request of the dece¬ 
dent in the testator’s presence, and in each others presence. 
(App. 41, 43, 44, 45.) The lawyer who had prepared the 
will was also present. (App. 43, 62, 64.) 

Contemporaneously with the execution of the will, the 
decedent signed a letter addressed to his daughter, Ange¬ 
lina Flocker which the attorney had prepared, requesting 
that she “pay to each of my surviving children the sum of 
$200.00, * * * only if it can be done without selling the prop¬ 
erty.” (Exhibit No. 1, App. 2, 48, 49, 52, 62, 64.) 

After the death of the decedent, the will was filed with 
the Register of Wills. (App. 3.) The will was duly proved 
by the affidavits of the two attesting witnesses on June 14, 
1948, eleven days after the death of the decedent at the 
Office of the Register of Wills. (App. 4, 5.) Thereafter, a 
petition for probate of the will and letters testamentary 
was filed by the executrix nominated in the will. (App. 6.) 
Attached to the petition were the consents of all of the 
adult heirs at law and next of kin of the decedent. (App. 
8.) Since one of the heirs at law and next of kin, a grand¬ 
daughter, was a minor twenty years of age (App. 7), a 
guardian ad litem was appointed by the Probate Court 
(App. 9), to represent her interest in the matter. He in- 
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vestigated the facts and circumstances surrounding the 
making of the will and filed an answer and report on behalf 
of the minor, recommending that the will be admitted to 
probate and that letters testamentary issued to the nomi¬ 
nated executrix. (App. 9 through 14.) 

Thereupon, the Probate Court ordered the will admitted 
to probate as the last will of the decedent, and granted 
letters testamentary to the executrix named therein. (App. 
14, 15.) 

Several months later the appellees, who are some of the 
heirs at law and next of kin of the decedent, filed a caveat 
attacking the will. (App. 15, 16, 17.) Issues were duly 
framed (App. 27) on the pleadings subsequently filed (App. 
18 to 26) and a trial of the same commenced. (App. 30). 
A directed verdict for the appellees resulted. (App. 78.) A 
notice of appeal to this court was duly filed by the appel¬ 
lant. (App. 29.) 

STATEMENT OF POINTS. 

1. The trial court erred in ruling that the appellant was 
required to open the trial and proceed with proof that the 
said paper writing dated June 9, 1947, was executed and 
attested in due form, after the will already had been duly 
proven by the oaths of the attesting witnesses in the man¬ 
ner prescribed by law, and had been admitted to probate 
and record by order of the probate court as the last will and 
testament of the testator, and letters testamentary had 
issued thereunder to Angelina Flocker, as executrix. 

2. The trial court erred in granting appellees’ motion 
for a directed verdict and in directing the jury to answer 
“No” to appellees’ issue No. 1; “Was the said paper writ¬ 
ing dated the 9th day of June, 1947, purporting to be the 
last will and testament of Vincent Di Gennaro, deceased, 
executed and attested in due form as required by law.” 

3. The court in passing on the motion for a directed ver¬ 
dict, erred in failing and refusing to give any weight what- 
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soever to the testimony of the attorney who had prepared 
the will and supervised its formal execution and attesta¬ 
tion. 

4. The court erred in ruling that the proof which the 
appellant offered was not sufficient to carry the burden of 
proving the due execution of the will according to law. 

5. The court in passing on the motion for a directed ver¬ 
dict, erred in failing to apply legal presumptions which 
arose as to the validity of the will 

6. The court in passing on the motion for a directed ver¬ 
dict, erred in failing to consider and construe the testimony 
which had been adduced, in the light most favorable to the 
appellant. 


SUMMARY OP ARGUMENT. 

1. The will of Vincent Di Gennaro, deceased, having been 
admitted to probate and record, after proof of its proper 
execution and attestation in conformity with the require¬ 
ments of local law, and under which letters testamentary 
had issued to the executrix therein nominated, was prima 
facie evidence of due execution, and on a trial of issues 
framed in a contest thereafter commenced as to the validity 
of the will, the trial court erred in requiring appellant to 
proceed with proof to again prove due execution of the will, 
where no evidence to the contrary had been offered by the 
opponents of the will 

2. The testimony of the attesting witness, Saitta, even 
though construed by the trial court to be adverse to proof 
of due execution of the will, was not conclusive or irrefut¬ 
able, and it was error for the trial court to have granted 
the motion for a directed verdict, and to have refused to 
consider the testimony of the attorney who had prepared 
the will at the request of the decedent and supervised its 
execution, where such testimony contradicted the adverse 
testimony of the attesting witness. 
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3. Where there was contradictory evidence regarding 
due execution of the will, it became a question for the jury 
to decide, and it was error for the trial court to have substi¬ 
tuted its judgment for that of the jury by directing a ver¬ 
dict. 

4. The evidence in the case, when viewed most favorably 
to the appellant, together with the presumption which had 
arisen in the case, was sufficient to sustain due execution 
of the will, and did not justify the trial court in directing a 
verdict. 

ARGUMENT. 

Point I. 

The Will Having Been Admitted to Probate and Record 
Was Prima Facie Evidence of Its Due Execution. 

During the opening statement of counsel for the appel¬ 
lees, at the beginning of the trial, the question arose as to 
whether the appellant would have to open the case with 
proof of due execution of the will, in advance of appellees 
proceeding with their proof. (App. 31 to 40.) 

The will of Vincent Di Gennaro which was in controversy 
had been admitted to probate and record. (App. 14.) The 
due execution of it had been proved by the affidavits of the 
attesting witnesses (App. 4, 5) as provided in Title 19, Sec¬ 
tion 305 of the D. C. Code (1940). 

The fact that the will had been admitted to probate and 
record by the United States District Court for the District 
of Columbia, was prima facie evidence of its contents and 
due execution. Title 14, Section 403, District of Columbia 
Code (1940), provides: 

“§ 14-403 [9:17]. Record of will to be prima fade 
evidence of contents and execution. 

The record of any will or codicil recorded in the 
office of the register of wills of the District of Colum¬ 
bia, which shall have been admitted to probate by the 
District Court of the United States for the District of 
Columbia, or by the late orphans ’ court of said Dis- 
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trict, or the record of the transcript of the record and 
probate of any will or codicil elsewhere, or of any cer¬ 
tified copy thereof filed in the office of said register of 
wills shall be prima facie evidence of the contents and 
due execution of such wills and codicils. (July 9,1888, 
25 Stat. 246, ch. 597.)” (Italics supplied) 

Consequently, on a trial of issues in this case, the appel¬ 
lant should not have been required to again go forward 
with proof of due execution. 

In this jurisdiction the proponents of a will are bound to 
make a prima facie case of due execution, and when they 
have done so, the burden is upon the contestants to rebut 
such prima facie case. Moore v. Moore, 47 App. D. C. 18. 

The trial court was in error in requiring the appellant to 
open the trial with proof of due execution. The admission 
of the will to probate and record certainly was not a mean¬ 
ingless act. The provisions of Title 14 , Section 403 , supra , 
cannot be ignored. It placed upon the appellees the respon¬ 
sibility of offering proof that the will had not been duly 
executed, and of proceeding with their testimony on the 
other issues in the case. 

As the Supreme Court of Pennsylvania said in re Keen’s 
Est., 229 Pa. 430, 149 Atl. 737: 

“The record suggests a question of practice on an ap¬ 
peal from the register’s order probating a will. In 
such case, it is sufficient for the proponents in the first 
instance to offer the register’s record of probate, in¬ 
cluding the will; thereupon the burden of proof shifts.” 

It might be well in passing, to comment on the decision 
in the case of National Safe Deposit Co. v. Heiberper, 19 
App. D. C. 506. It was contended by counsel for the appel¬ 
lees that under the pronouncement of the court in this case 
the appellant was required to go forward in the case with 
proof of due execution of the will regardless of the fact 
that the will already had been admitted to probate and rec¬ 
ord. (App. 34.) This was an inaccurate statement of the 
ruling of the court. 
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What the case did decide was that an admission by a 
caveator of formal execution does not dispense with the 
requirement of Title 19, Sec. 304, of the D. C. Code (1940), 
which provides: 

“ * * * That in no case shall any will or testament be 
admitted to probate and record save upon formal proof 
of its proper execution.” 

In that case there had been no formal proof of proper 
execution, nor had the will been admitted to probate, as 
in the instant case. 

In the opinion of counsel for the appellant the question 
thus raised is an extremely important one of procedure. A 
decision by this Court on the point would relieve the con¬ 
fusion that seems to exist and resultantly be extremely 
helpful to the trial court and the bar. It would serve as a 
guide in future trials of will contests, where the circum¬ 
stances are the same as herein involved. 

Points 2, 3 and 4. 

It Was Error for the Trial Court in Passing on the Motion 
for a Directed Verdict to Rule that the Contradictory 
Testimony of one of the Attesting Witnesses Was In¬ 
disputable, and to Have Refused to Consider Testi¬ 
mony of the Attorney Who Prepared the Will and 
Supervised Its Execution. 

The trial court in granting the motion of counsel for 
appellees, as the basis for the directed verdict, ruled that a 
statement made by one of the attesting witnesses regarding 
the understanding of the decedent with regard to the con¬ 
tents or purport of the will, where it was contrary to the 
expressed terms of the will, affected proof of due execu¬ 
tion and was fatal. 

The appellant proceeding with her proof of due execution 
of the will called to the stand, one of the attesting witnesses, 
Anthony G. Saitta. 
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The contradictory testimony the trial court was alluding 
to occurred during the following colloquy (App. 52): 

“Q. What was said by Mr. Donovan to him at the 
time? A. He said to Mr. Donovan, ‘I want to make the 
will. I want to leave $200.00 to each child, see. ’ That 
is all he said, and ‘but I don’t want the house to he 
sold,’ he said, ‘until I am living, the house belongs to 
me.’ ” (Italics supplied) 

On cross-examination he testified regarding this incident: 
(App. 54). 

“Q. What did Mr. Di Gennaro say, if anything, to 
Mr. Donovan at that time as to what he wanted in his 
will? A. He said he wants to leave $200.00 each, and 
the property, the rest, goes to Angelina. 

Q. He wanted to give $200.00 to whom? each of his 
children? A. Each of his children, and he said, ‘I want 
to leave the property to you, but I am the sole owner 
until I die.’ That is what the old man said. ‘I am the 
owner until I die. Nobody is going to touch it or sell 
it or anything until I die.’ 

Q. But he told you or Mr. Donovan he wanted in his 
will $200.00 to each child? A. Yes, sir.” (Italics sup¬ 
plied) 

(App. 57): 

“Q. What did you tell the testator? 

• ••##*#•* 

A. I told the old man, ‘Pa, do you know what you are 
doing? You are leaving everything to Angelina and 
$200.00 to each child. Is that what you are doing?’ I 
told him in Italian. He said, ‘Yes, but not until I am 
dead I don’t want nobody to touch my house. Nobody 
wants to be owner of tins house until I die. After I 
die, Angelina is the owner.’ That is all I know.” 
(Italics supplied) 

In all other particulars the testimony of the witness 
showed due execution of the will. Both attesting witnesses 
had stated they knew the decedent for many years prior to 
his death. (App. 40, 50). The testimony was that the dece- 
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dent spoke both English and Italian. (App. 42, 57, 60, 64). 
The will was road both in English and Italian to the dece¬ 
dent (App. 47, 51, 62), who stated it was in accordance with 
his wishes. (App. 65.) The will was executed by the dece¬ 
dent in the presence of the two attesting witnesses who 
stated that it was signed by the decedent making his “X 
mark” in their presence, and they attested it in his pres¬ 
ence and in the presence of each other. (App. 41, 50, 62, 
63.) The decedent asked them to witness his wilL (App. 
43, 44, 51.) They also witnessed the letter he addressed to 
the appellant. (App. 2, 48, 52.) 

The attorney who prepared the will and supervised its 
execution testified that he prepared the will after discus¬ 
sing its details for about forty-five minutes with the dece¬ 
dent (App. 61), and that “after going over the will in de¬ 
tail and satisfying myself that he was a man who knew his 
mind”, and “was capable of executing a will,” he drew the 
will up. (App. 61.) When the written will was read to the 
decedent he told the attorney, “it was what he wanted.” 
(App. 65.) 

In ruling on the motion for a directed verdict the trial 
judge refused to consider the testimony of the attorney 
(App. 73, 74.) 

The trial judge ruled that the burden of proof was on the 
appellant to prove due execution according to law, and that 
the proof of the attesting witnesses which had been offered 
was not sufficient. (App. 78.) 

The testimony of the witness Saitta bearing on the state¬ 
ments made at the time the will was executed, were dia¬ 
metrically opposed to the testimony of the attorney, who 
prepared the will for the decedent, and who testified regard¬ 
ing the wishes of the decedent as expressed to him. 

Since the rejected testimony of the attorney is of para¬ 
mount significance in this appeal, it is set forth at length. 
A perusal of the following excerpts from it readily shows 
its conflict with the Saitta testimony: (App. 60). 
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“I asked him about his property. He told me all 
the property he had in the world was this grocery store 
and Angelina, Mrs. Flocker, had been very good to him 
and to his wife and he wanted her to have the property. 
He told me that he loved all his children, he had a love 
for them, but that she should have the property because 
she was the one who had taken care of them for many 
years. He said he did want to leave them something, 
‘but I don’t want to sell my property. I don’t want 
the property sold. ’ I asked him if he had any money in 
the hank and he said he had no money, only the store. 

• • * >f 

(App. 61): 

“I told him if he had no other property except real 
estate, I explained if he left specific devises or bequests 
to his other children in this thing for any amount, it 
would necessitate the sale of the real estate, because, 
that was the only place from which proceeds to pay his 
children could be obtained. He told me very emphati¬ 
cally he did not want the property sold. That was the 
thing that worried him most, it seemed to me. 

• ••••••#• 

I remained with him anotther forty-five minutes. I 
learned a lot, as best I could, from him about his family, 
about his feeling for his various children. He said he 
wasn’t going to leave them anything. I said, ‘If you 
have confidence in your daughter Mrs. Flocker, you can 
prepare a will just as you want. Leave her the prop¬ 
erty, but you can also address a letter to her, if you 
think she will carry out your request. It won’t be man¬ 
datory. She won’t have to do it if she doesn’t want 
to—in which you can ask her to give each of the chil¬ 
dren the amount of money that you had in mind,’ and 
he said at that time, ‘Where is the money coming from?’ 
Of course, I am not saying the exact language, because 
he spoke broken English, but I explained that money 
could be borrowed on the property. And he said he 
had great faith and confidence in Ids daughter, if she 
could she would give them the money. If she couldn’t 
raise the money, she wouldn’t have to sell the property, 
because it would be up to her entirely.” 

• •••••••• 
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The attorney testified as follows regarding the execution 
of the will several days later: (App. 62). 

“I had prepared the will in English and I proceeded, 
after we were all seated at the table, to read the will 
to him paragraph by paragraph, and I asked him after 
each paragraph whether he understood the meaning 
of it, and he indicated yes, he did. 

Then I read to him the letter which was addressed to 
Mrs. Angelina Flocker, which he later signed, and I 
asked him if he understood the purport of the letter. 
He told me he did. 

I asked Mr. Saitta if he could speak Italian. He said 
“Yes.” 

I said, ‘In order that there can be no misunderstand¬ 
ing about this, will you read the will paragraph by 
paragraph to Mr. Di Gennaro and find out from him 
whether this will expresses his wishes that he stated to 
me Friday V 

And the will was read in Italian by Mr. Saitta to Mr. 
Di Gennaro, who indicated that he understood it, and 
that is as he wanted it. In fact, he said, in English, 
that is what he wanted. 

The letter was next read and he indicated that that 
is what he wanted and then the will was executed.” 

It is quite evident from other testimony of the attesting 
witness, Saitta, that he was very much confused about what 
transpired during the execution of the will. 

On cross-examination, the witness Saitta first testified 
that the attorney drew the will on a typewriter at the gro¬ 
cery store, and then he contradicted himself: (App. 55). 

“Q. Who drew it up? A. Mr. Donovan. 

Q. Did he sit there and type it right while you were 
there? A. Yes, sir.” 

• •••••••• 

Q. Was a paper already written up by Mr. Donovan 
when you came? A. It must have been. 

Q. Not it must have been. Was it? A. Because he 
didn’t have any typewriter there.” 
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The attorney testified he had prepared the will at his 
office. (App. 61.) 

The witness Saitta also appeared confused in testifying 
about his reading of the will and letter in Italian to the 
decedent: (App. 57). 

Q. Mr. Donovan read it in English. When did you 
do it in Italian and how? A. At the same time. 

Q. You mean he was speaking it in English and you 
were saying it in Italian all at the same time? A. Yes, 
and the old man understood quite a bit of English, too, 
don’t you forget. 

Q. Mr. Saitta, I don’t understand you yet. Mr. Don¬ 
ovan was reading it to him in English? A. Yes. 

Q. And as he would say, ‘I, Vincent Di Gennaro, a 
resident of the District of Columbia’ in English, you 
were saying the same thing in Italian? A. Yes. 

Q. What were you doing, standing reading it over 
his shoulder? A. I told him the main words. I didn’t 
tell him the whole story. I told him the main words.” 
• •*••••#* 

Later he testified: (App. 76). 

“Q. Did you read the will and letter just as it is 
there to him? A. Yes, sir.” 

• •••••••• 

“Q. What did the testator, Mr. Di Gennaro, tell you 
after you had read the will and the letter to him? A. 
He said, “That is what I want to do.” 

• ••*•*•*• 

“Q. Did you tell him the will provided two hundred 
dollars to each child? A. No.” 

It is quite apparent from his testimony that the witness 
had confused the contents of the will (App. 3), with the con¬ 
tents of the letter wherein the decedent asked his daughter, 
Angelina Flocker, to whom he willed the property to give 
to each of his surviving children the sum of $200.00, if she 
could do it without selling the property. (App. 2.) 



14 


As was held by Mr. Justice Washington in Stevens v. 
Vancleve, Fed. Cas. No. 13,412: 

“Nothing is more dangerous than to admit the decla¬ 
rations of a deceased prior or subsequent to the execu¬ 
tion of a will either to control the construction of the 
will or to support or destroy its validity.” 

The testimony of the supervising attorney was absolutely 
necessary to help clear up this point. But, the trial court 
refused to consider it, saying that it did not meet the re¬ 
quirements of the statute. (App. 74.) 

It is generally held that evidence other than the testimony 
of a subscribing witness may be admitted to prove the due 
execution of a will, including testimentary capacity, either 
by way of supplementing deficiencies in evidence of attest¬ 
ing witnesses, supplying the proof of attesting witnesses 
whose testimony is not available, or flatly contradicting the 
testimony of the subscribing witnesses. 63 A. L. R. 1195. 

The evidence of the subscribing witnesses, even to the 
facts of execution, is not conclusive, and the will may be 
rejected; or admitted to probate, as the case may be, in re¬ 
liance upon the preponderance of the evidence, although 
it is in absolute contradiction of the evidence of the sub¬ 
scribing witnesses, or although the subscribing witnesses 
have forgotten the facts. Peters v. Peters, 64 App. D. C. 331, 
78 F(2d) 215. 

In re will of Isabella Kelly, 206 N. C. Reports 551, 174, 
S. E. 453, it was held: 

“The law makes two subscribing witnesses to a will 
indispensible to its formal execution. But its validity 
does not depend solely upon the testimony of the sub¬ 
scribing witnesses. If their memory fail, so that they 
forget the attestation, or they be so wanting in integ¬ 
rity as wilfully to deny it, the will ought not to be lost, 
but its due execution and attestation should be found 
on other credible evidence. And so the law provides 
Bell v .Clark, 31 N. C. 239, Peck v. Carey, 27 N. Y. 9, 
84 Am. Dec. 220, and note. 
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Of course, we do not mean to say the supposed will 
was well attested only that the evidence is sufficient to 
submit the question to the jury. The twelve may find 
either way. The credibility of the evidence is for them. 
New trial.” 

The law does not leave a will wholly at the mercy of sub¬ 
scribing witnesses. 

In re Warrens Est., Harrington v. Sax, 138 Oregon 283, 
4 Pac. (2d) 635 the court said: 

* ‘The validity of the will of Marcy C. Warren, de¬ 
ceased, is challenged upon the ground that it was not 
executed in the manner provided by law. The alleged 
will, dated November 29,1926, was admitted to probate 
in common form on January 9, 1929. * * * 

• ••••*••• 

“1. It is well established that the testimony of a sub¬ 
scribing witness who seeks to impeach the due execution 
of a will should be received with caution and viewed 
with suspicion. Kuehue v. Malach, 286 Ill. 120, (121 
N. E. 391); Jenkins v. White, 298 Ill. 502 (131 N. E. 
634); 28 R. C. L. 370; 40 Cyc. 1309. As the late Justice 
McBride so aptly stated in Re Estate of Shaff, 125 Or. 
288 (266 P. 630), such testimony “ should be taken cum 
grano salis.” As stated in Stevens v. Leonard, 154 Ind. 
67 (56 N. E. 27, 77 Am. St. Re. 446). 

1 “A subscribing witness may, it is true, be heard to 
impeach the will; but, if he assumes that attitude to¬ 
ward it, he does so at the peril of his reputation for 
candor and veracity. Such an attitude is not merely 
inconsistent with the position he has voluntarily taken, 
but is suggestive of fraud and double dealing. It in¬ 
volves a betrayal of confidence, and, if the witness is 
believed, in some instances, it may be attended with the 
most distressing consequences. The credibility of the 
witness becomes at once a matter of serious inquiry, 
and his desertion of his position as a sustaining wit¬ 
ness is an important fact for the consideration of the 
jury. ,, 9 

“Particularly does this rule apply where the testi¬ 
mony of the subscribing witness is in favor of the will 
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at probate and against it at contest. Page on Wills 
(2d Ed.) § 678. # * * * 

“2-4. The proponents of the will established a prima 
facie case as to its due execution when, together with 
the attestation clause, the genuineness of the signa¬ 
tures of the testatrix and subscribing witnesses are 
shown. The attestation clause reciting the due execu¬ 
tion of the will creates a strong presumption in its 
favor which prevails unless overcome by clear and con¬ 
vincing evidence. It does not follow that, because some 
or all of the subscribing witnesses testify adversely to 
the execution of the will, it can be said as a matter of 
law that such presumption has been overcome. Ger¬ 
man Evangelical B. Church v. Reith (Mo.), 39 S. W. (2d) 
1057; In re Seymour 7 s Will (N. J.), 114 Atl. 799; Jenk¬ 
ins v. White (Ill.) supra; Re Schneider 7 s Will (Wis.) 
235 N. W. 412; Alexanders’ Commentaries on Wills 
§ 507. The law does not leave a will wholly at the 
mercy of subscribing witnesses. If the rule was other¬ 
wise, property rights might be made to depend upon 
the faulty memories and improper motives of subscrib¬ 
ing witnesses.” 

Furthermore, the appellant was not bound by the testi¬ 
mony of the attesting witness Saitta. Passing on this point 
in the above case the court said: 

“6. We cannot agree with the contention of counsel 
for appellants that the testimony of Mrs. Lair cannot 
thus be impeached or discredited as she was a witness 
called by respondents. This contention was made in 
Newell v. White, 29 R. I. 343 (73 Atl. 798), and the 
court said: 

1 “Where a party is bound by law to produce a cer¬ 
tain witness, such as a subscribing witness to a will, 
he is not deemed to vouch for his credit, and if such 
witness give damaging evidence against him, he may 
contradict him.’ Citing 29 Am. and Eng. Ency. Law 
(1st. Ed.), p. 816.” 

The testimony of an attesting witness may be overcome 
by any competent evidence, facts or circumstances. Baird 
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v. Shaffer, 101 Kan. 585,168 P. 836; In Re ZimmerlVs Est. 
162 Wash. 243, 298 Pac. 326. 

In re Statson v. State, 204 Wis. 250, 235 N. W. 539, the 
court said: 

“ [4-6] 3. It is contended that to constitute perjury one 
must have been ‘lawfully required to depose the 
truth,’ section 346.02, Stats., and that the defendant 
was not lawfully required to do so because the proceed¬ 
ing before the court was for the probating of a will 
and section 310.06 provides for probating a will by 
the testimony of the subscribing witnesses thereto, and 
does not authorize the use of other witnesses unless 
the subscribing witnesses can not be found; and that, 
as the defendant was put upon the stand before the sub¬ 
scribing witnesses were produced, his evidence was not 
the best evidence under the statute and was therefore 
incompetent, and therefore the defendant was not law¬ 
fully required to testify. This seems a farfetched con¬ 
tention. The statute does n-ot limit the proof that may 
he offered in probating a will to that hy subscribing 
witnesses. A subscribing witness sometimes forgets 
the circumstances of the execution and testifies to non¬ 
existence of some fact essential thereto. In every 
such case the proponent is permitted to show existence 
of denied facts by persons who were present at the time 
of the execution. Such testimony being proper, it is 
entirely immaterial and wholly in the discretion of the 
court in what order it should be received.” (Italics 
supplied) 

Also, in Abbott v. Abbott, 41 Mich. 540, 2 N. W. 810, the 
court said: 

“But we know of no rule of law which makes the 
probate of a will depend upon the recollection or even 
the veracity of a subscribing witness. The law, for 
wise and obvious reasons, requires such instruments 
to be executed and attested with such precautions as 
will usually guard against fraud. But if the forget¬ 
fulness or falsehood of a subscribing witness can inval¬ 
idate a will, it would be easy in many cases to use 
artifices or corruption as would render the best will 
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nugatory. Their evidence is not conclusive either way, 
nor does the law presume that they are either more or 
less truthful them others. It presumes they had when 
they signed, full knowledge of what they were doing, 
and in case they are dead their attestation when proved 
is prima facie evidence that all was done as it should 
be. But in all contested will cases the case is open for 
general witnesses, and when the testimony is all in, 
each witness is credited according to the impression he 
leaves of candor and intelligence, and not according to 
his being or not being an attesting witness.” (Italics 
supplied) 

And in Madson v. Christenson , 128 Minn. 17, 150 N. W. 

213, Ann. Cas. 1916D, 1101, the court held: 

“The question to be determined is whether the will 
was in fact executed in the manner prescribed by stat¬ 
ute. This is a question of fact, and must be determined 
from all the evidence in the case, not from the testi¬ 
mony of the subscribing untnesses only. If the evi¬ 
dence, taken as a whole, establishes, satisfactorily, that 
the will was properly executed, its validity should be 
upheld, even against the testimony of one, or both, 
of the subscribing witnesses.” (Italics supplied) 

Likewise, in Williams et al v. Moorehead et al, 116 Miss. 

653, 77 So. 658, the court held: 

“Appellants contend that the due execution of a will 
can be proven only by the testimony of the attesting 
witnesses, or one of them, if present in person. That is 
not the law. The provision of Section 1991, Code of 
1906, Section 1656, Hemingway’s Code, that ‘the due 
execution of the will must be proved by at least one of 
the subscribing witnesses’ when present in person does 
not mean that the will cannot be proved by other means 
and testimony, where the subscribing witnesses refuse, 
for any reason, to testify to the execution of the will, as 
in such event it follows, in effect, that none of the sub¬ 
scribing witnesses can be produced ‘ to prove the execu¬ 
tion of the will,’ as provided in said section. If the 
statute were construed otherwise, cases might arise 
where the solemn will and intent of the testator with 
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reference to the disposition of his property would be 
defeated by the hostile attitude of the subscribing wit¬ 
nesses who in fact attested the will which was signed 
by the testator, and thus destroy the very purpose of 
the law with reference to proof of the execution of 
■wills.” 

The fact that a witness attested the will and made the 
usual affidavit before the register as to the due execution 
thereof was held to destroy the force of his testimony, in 
a subsequent proceeding, impeaching the due execution of 
the will. In re Keen’s Estate, supra. 

And the rule that the testimony of any attesting witness 
in a will contest proceeding, impeaching the due execution 
of the will, should be received with caution and viewed with 
suspicion, is particularly applicable where the attestation 
clause recites the execution of the will in accordance with 
the statutory requirements, and the witness at probate 
makes the usual affidavit in support of the wilL In re War¬ 
ren, supra. 

In Ellis v. Ellis, Ky. (not officially reported), 128 S. W. 
1057, it was held that where a doctor, acting as attesting 
witness to a will, testified on direct examination that the 
testator had mental capacity to make a will, but upon 
cross-examination testified to the contrary, the latter testi¬ 
mony was entitled to but little weight, the court saying: 

“As he also testified that the testator had sufficient 
mental capacity to make a will, and by his attestation 
authenticated the will and vouched for the testator’s 
capacity, this testimony to the contrary is entitled to 
but little weight.” 

The contradictory evidence was for the jury to decide. 
The proposition that the testimony of the attorney who 
prepared the will should have been considered by the trial 
court has been supported by abundant authority. This 
fact being so, if there was a conflict of evidence resulting 
from the attorney’s testimony, it was for the jury to have 
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decided whose version of the matter was correct In re 
Isabella Kelly, supra. 

It has been said that in the absence of special provisions 
regulating the contests of wills the sufficiency of evidence in 
a will contest is governed by the rules which apply to ordi¬ 
nary civil cases. Est. of Lances, 216 Cal. 397,14 Pac. (2d) 
768. 

It was a question of fact as to whether the will properly 
recited the wishes of the decedent. For in the final analy¬ 
sis, that was the crux of the case, at the time the verdict 
was directed. 

Any competent witness who has knowledge of the facts 
may testify as to what occurred at the execution of the will. 
Page on Wills, Section 745, Lifetime Ed. 

The testimony of the attending attorney was not only 
admissible to prove due execution of the will, it was also 
admissible to prove that the will was prepared in conform¬ 
ity with the instructions of the testator, and that the testa¬ 
tor had knowledge of the contents of the will. 

Following the general rule, it has been held that evidence 
other than that supplied by the subscribing witnesses is ad¬ 
missible to prove that the testator had knowledge of the 
contents of the will before signing it. It may be established 
by the ordinary means of proof, as any other fact Tyson 
v. Utterback, 154 Miss. 381, 122 So. 496; Lyons v. Van 
Riper, 26 N. J. Eq. 337; Key v. Holloway, 66 Tenn. 575, 7 
Baxter 575. 

In Key v. Holloway (Tenn.) supra, an instruction that, 
in order to prove that the testator had knowledge of the 
contents of the will, the proof might be made either by the 
subscribing witnesses or other persons that the will had 
been read to the testator, or knowledge might be inferred 
from all the facts and circumstances attending the execu¬ 
tion, was held to state the law correctly. 

Likewise, where the testatrix was blind, and one of the 
witnesses had to guide her hand to sign the will, it was held 
that the fact that the will was correctly read to her before 
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she signed could be proved by any ordinary means of proof, 
and need not be shown by any particular witnesses. Lyons 
v. Van Riper, supra. 


Points 5 and 6. 

The Presumptions Which Had Arisen Were Sufficient to 
Have Overcome the Adverse Nature of Attesting Wit¬ 
ness’s Testimony. 

Both of the witnesses, Lee and Saitta, signed the attesta¬ 
tion clause to the will which read: (App. 4.) 

“Signed, published and declared as and for his last 
will and testament by Vincent Di Gennaro, the above 
named testator, in the presence of us, who in his pres¬ 
ence and at his request and in the presence of each 
other, now subscribe our names as attesting witnesses.” 

The certificate was in proper form. Title 19 , Sec. 103 , 
D. C. Code (1940). 

It is a well-established rule that a complete attestation 
clause reciting an observance of all -statutory requirements 
raises a presumption of the due execution of a will if there 
is no contest as to the genuineness of the signatures of the 
witnesses, or that of the testator, or after these signatures 
are proved to be genuine. Conrades v. Heller, 119 Md. 448, 
87 Atl. 28; Woodstock College v. Hankey, 129 Md. 675, 99 
Atl. 962, 76 A. L. R. 617. 

This court in Peters v. Peters, supra, held: 

signing by the witness of the ‘ “attestation 
clause” ’, carried with it the presumption that the 
statements in the clause were true.” 

In Beattie 7 s Succession, 163 La. 831,112 So. 802, the court 
stated: 

“Testimony of subscribing witnesses which is ad¬ 
duced on the contest of the will and which, in effect, 
impeaches the solemn statements contained in the in¬ 
strument which by their signatures they have attested 
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as correct, is not in itself sufficient to overcome tine 'pre¬ 
sumption of validity arising from their presence and 
signatures and the official certificate of a public officer 
fortified by his oath. Their testimony must be corrob¬ 
orated by independent facts or reasonable inferences. 
‘Otherwise,’ as aptly stated by the judge a quo, ‘testa¬ 
tors would be at the mercy of defective memories and 
uncertain minds, to say nothing of venal callousness 
that for a consideration or other improper motive 
might choose to modify or erase a record when time 
may have already written the impossibility of remedy¬ 
ing the consequences of the nullity.” ’ (Italics sup¬ 
plied) 

Evidence that the will was drawn and the execution su¬ 
pervised by one who was experienced in such subjects is 
competent, and a presumption of fact may thereupon arise 
that the execution was properly accomplished. Kuehue v. 
Moloch, 286 Ill. 120, 121 N. E. 391; Sullivan’s Will, 114 
Mich. 189, 72 N. W. 135; in re Warren’s Estate, supra; 
Gable v. Rauch, 50 S. Car. 95, 27 S. E. 555. 

Such evidence is, of course, not conclusive as to due exe¬ 
cution ; but in connection with the general presumption of 
regularity, it may prevail as against adverse evidence, in¬ 
cluding the adverse evidence of one of the subscribing wit¬ 
nesses. In re Warren’s Est., supra; Kuclvue v. Moloch, 
supra. 

The testimony of the subscribing witnesses is not conclu¬ 
sive. Even where a subscribing witness denies the exis¬ 
tence of certain facts necessary for the execution of the 
will the presumption of regularity may prevail over such 
direct evidence. The subscribing witness, by acting as such, 
in effect formally declares that all facts necessary to the 
legal execution of the will exist, and in advance, by acting 
as subscribing witness he has seriously discredited his sub¬ 
sequent denial of these facts under oath. Szarat v. 
Schuerr, 365 Ill. 323, 6 N. E. (2d) 625; Gilbert v. Oneale, 
371 Ill. 427, 21 N. E. (2d) 283; Poindexter’s Admr. v. Alex¬ 
ander, 277 Ky. 147,125 S. W. (2d) 981. 
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It is, therefore, quite possible that the presumption that 
the necessary acts have been performed is not overcome by 
the adverse testimony of one or more of the subscribing 
witnesses, and a will may be admitted to probate although 
one or more of the subscribing witnesses testify adversely 
thereto. 79 A. L. R. 389; cases p. 399. , . 

The testimony of the subscribing witnesses which denies 
the performance of one or more the facts which are neces¬ 
sary to the validity of the will is, at best to be received with 
caution, and to be viewed with suspicion. 

The courts have said that the fact that a will was drawn 
by an attorney at law who directed its execution and was 
present at the time thereof is strong presumption evidence 
that the execution of the will was regular. In re Maresh’s 
Will , 177 Wis. 194, 187 N. W. 1009. 

The trial court did not give the appellant the advantage 
of these presumptions in ruling on the motion for a directed 
verdict. Apparently, only the testimony of the attesting 
witness Saitta, was considered by the trial court in passing 
on the motion. The attesting witness Lee’s testimony was 
equivocal only as to the order in which the various signa¬ 
tures were placed on the will. In all respects it proved due 
execution of the will. The fact that Lee testified on cross- 
examination that he signed the will before the testator, 
could not have influenced the trial court in directing a ver¬ 
dict for the appellees in the light of the decision rendered 
by this Court in the case of Billings v. Woody , 83 U. S. 
App. D. C. 219,167 F. 2d 756, wherein it was held: 

“ [1 - 2] This appeal is from a directed verdict sus¬ 
taining the validity of a will. There was evidence 
that the attesting witnesses signed it before the testa¬ 
trix did. It is of course preferable as well as usual for 
the testatrix to sign first but, though there are cases on 
both sides of the question, we think the validity of a 
will should not depend upon who signs it first; pro¬ 
vided, of course, all sign it at substantially the same 
time and in each other’s presence, which they did here. 
The requirement of the statute is only that ‘ “all wills 
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and testaments shall be in writing and signed by the 
testator or by some other person in his presence, and 
by his express directions, and shall be attested and 
subscribed in the presence of the said testator by at 
least two credible witnesses. * * * *” ’ This was done. 
We agree with the Court of Appeals of Maryland in 
declining to hold that a will is invalid ‘ “merely be¬ 
cause the testator signed after the witnesses, in the 
same transaction, where the will in all respects com¬ 
plied with the express provisions of the statute.’ ” 

In the case of Lipphard v. Humphrey, 209 U. S. 264, 52 
L. Ed. 783, 28 S. Ct. 561, 14 Ann. Case 872, affirming 28 
App. D. C. 355, the Supreme Court held that a testatrix 
will not be presumed ignorant of the contents of a will, 
which was not read to her at the time; because she could 
not read, where there is a total lack of proof of fraud, undue 
influence, or want of testamentary capacity attending the 
execution of the will. 

The trial court did not consider the presumption that 
decedent understood and knew the contents of the paper he 
signed. It said that the decedent was thinking about the let¬ 
ter having some legal effect (App. 71). There was no tes¬ 
timony in the record indicating that the decedent under¬ 
stood that the letter had any legal effect. 

The trial court also said that the attesting witnesses had 
to say the testator declared the instrument to be his will. 
(App. 69.) 

This also was an incorrect ruling. It is not necessary 
to the validity of a will that the witnesses should know the 
nature of the instrument they are signing. Notes v. Doyle, 
32 App. D. C. 413. 

The evidence offered by the appellant when considered 
in its entirety abundantly supported due execution of the 
will. The action of the trial court in directing a verdict 
for the appellees, was not justified under any circumstances, 
and particularly when considered with all reasonable infer¬ 
ences deductible therefrom. 
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The trial court is justified in directing a verdict only 
when the testimony will not support any other verdict. 
Adams v. Washington & G. R. Co., 9 App. D. C. 26. 

The trial court in passing on a motion for a directed 
verdict must consider evidence with all inferences justifi¬ 
ably deductible therefrom. Gunning v. Cooley, 50 S. Ct. 
231, 281 U. S. 90, 74 L. Ed. 720, affirming (1929) 58 App. 
D. C. 304, 30 F. (2d) 467; Catholic University of America 
v. Waggaman, 32 App. D. C. 307; Glaria v. Washington 
Southern Ry. Co., 30 App. D. C. 559; Sprow v. Staples, 38 
App. D. C. 219. 

This court held in Carr v. Shifflette, 65 App. D. C. 268, 
82 F. (2d) 874 that a motion for a directed verdict accepts 
as true every material fact in evidence, with reasonable 
inferences deductible therefrom. Also, in Hellweg v. Ches¬ 
apeake & Potomac Telephone Co., 71 App. D. C. 346, 110 
F. (2d) 546. 

It is quite evident from the record that in the instant 
case the trial court did not give the appellant the advantage 
of these presumptions and inferences. 

CONCLUSION. 

If the judgment of the trial court is allowed to stand, 
the hopes and desires of the decedent as he had expressed 
them in writing, will have been nullified and destroyed. 

The ruling of the trial court in granting appellees’ mo¬ 
tion for a directed verdict was manifestly erroneous, when 
viewed upon the evidence and the law herein cited. 

Accordingly, the judgment of the District Court of the 
United States for the District of Columbia should be 
reversed. 

Respectfully submitted, 

James P. Donovan, 

Ralph A. Cusick, 

. 1100 Continental Building, 

Washington, D. C., 
Attorneys for Appellant. 
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STATUTES INVOLVED 

Title 19 , Section 103 , District of Columbia Code: 

“All wills and testaments shall be in writing and 
signed by the testator, or by some other person in his 
presence and by his express directions, and shall be 
attested and subscribed in the presence of the said 
testator by at least two credible witnesses, or else they 
shall be utterly void and of no effect; * * V’ 
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Title 14, Section 403, District of Columbia Code: 

“The record of any will or codicil recorded in the 
office of the register of wills of the District of Colum¬ 
bia, which shall have been admitted to probate by the 
District Court of the United States for the District of 
Columbia, or by the late orphans’ court of said Dis¬ 
trict, or the record of the transcript of the record and 
probate of any will or codicil elsewhere, or of any cer¬ 
tified copy thereof filed in the office of said register of 
wills shall be prim a fade evidence of the contents and 
due execution of such wills and codicils.” 

SUMMARY OF ARGUMENT 

The practice applying to probate procedure before the 
United States District Court for the District of Columbia 
has for many years necessitated the determination of a 
preliminary issue in caveat cases as to satisfactory proof 
of the formal execution of the proposed will being offered 
for probate. Although the decisions in this regard are 
limited, it does appear that the procedure in this regard 
is indispensable in caveat proceedings for two appropriate 
reasons. 

The first reason stated by the Courts is an obvious one, 
the same being that should the proponents of a will fail to 
prove its due execution in accordance with law, then there 
is no necessity for further hearing or proceedings directed 
to the disposition of the caveat itself, for, there being no 
will there can of course be no caveat. Generally speaking, 
the District of Columbia Code sets forth mechanical and 
physical formalities to be followed in the due execution 
of a testamentary paper, and beyond these, the Courts have 
determined additional reqquisites pertaining to the instru¬ 
ment, compliance with which the Courts have stated is 
necessarv to constitute the instrument as a valid will. 

w 

The second stated reason for determination of formal 
execution as a preliminary issue in caveat proceedings is 
that the Court has foreseen the difficulties which might 
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ensue in obtaining satisfactory proof of formal execution 
subsequent to determination of the main issues in a caveat. 

Accordingly, the caveators, in the presentation of this 
case to the Court below, deemed themselves justified in 
relying upon the two-fold requirements for proof of formal 
execution and upon their legal rights to insist that the pro¬ 
ponents of the will sustain the burden of proof of due exe¬ 
cution of the instrument before being placed to the neces¬ 
sity of going forward. 

In the light of the foregoing, the appellees obtained a 
ruling in the Court below necessitating that the caveatee 
first prove formal execution in accordance with law and 
appropriate decisions. It is contended herein that this 
procedure was legal, and that the action of the Court below 
upon this phase of the case was correct. 

Thereafter, the evidence adduced by the proponents of 
the will went into great detail in regard to the physical 
and mechanical actions of the persons related to have been 
present, their expressions, conversations and desires, in¬ 
cluding those of the decedent. 

Upon the conclusion of all of the evidence offered by the 
appellant, it was the opinion of appellees that the formal 
execution of the testamentary paper being offered for 
probate necessitated the determination of two questions. 
These questions involved what will in this brief be referred 
to by appellees as the mechanical requirements of execu¬ 
tion, such as the signature of the testator and the signa¬ 
tures of the attesting witnesses, and in addition thereto 
the intent or ammo testandi of the testator at the time of 
execution of the instrument relating to the identical in¬ 
strument offered for probate as his last will and testament, 
and his desire that the identical instrument should ade¬ 
quately and properly dispose of his estate in accordance 
with his wishes and not in some manner contrary thereto. 
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When the testimony of the appellant failed in many re¬ 
spects to meet either of these conditions, appellees re¬ 
quested that the Court below direct a verdict in favor of 
appellees on the issues framed relating to these questions, 
which the Court did. Appellees contend that this action 
was correct in that insufficient evidence was adduced by 
appellant either to support the elements necessary in re¬ 
gard to mechanical execution of a last will and testament, 
or as to the understanding of the decedent that the instru¬ 
ment being offered for probate as his will did correctly 
and accurately state his wishes and intentions for a dis¬ 
position of his estate at the time the same was made. 

ARGUMENT 

The appellees herein concede that normally the fact that 
a will has been duly admitted to probate and record would 
indicate that it was duly executed. However, it should be 
apparent that in the distress incidental to death, many 
formalities may be overlooked, many facts may be unas¬ 
certained, and circumstances may be later found to exist 
which were far from the expectation of persons concerned 
with the death. 

Because of the foregoing, and as most wills are filed and 
steps taken to obtain acknowledgment of the signatures 
of witnesses very shortly after death, it can and frequently 
does happen that persons directly concerned with pro¬ 
posed wills are in no position to make known immediately 
matters and facts which might bear upon the legality of 
the instrument being offered for probate. 

It is likewise true that under the provisions of Title 14, 
Section 403, of the District of Columbia Code (1940), 
the record of any will duly recorded in the Office of the 
Register of Wills of this jurisdiction, which shall have 
been admitted to probate by the United States District 
Court, is treated as prima facie evidence of the contents 
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of that instrument and of its due execution as a will. 
Appellant apparently relied upon this Code provision as 
a means of establishing the will and its due execution as a 
will without the necessity of any additional proof, even 
though the decisions of this Court and the proceedings 
taken in the District Court preliminary to final trial clearly 
indicated the necessity of additional proof that the instru¬ 
ment was in fact a will and duly executed as such. 

The order framing issues in this cause (A 26, 27) indi¬ 
cated that an inquiry was to be directed toward the deter¬ 
mination of whether or not the paper writing of June 9, 
1947, (A 3, 4) was decedent’s last will and testament, and 
in addition thereto whether or not the same was executed 
and attested in due form as required by law. During the 
course of his opening statement, counsel for the appellees 
stated to the Court and jury that he expected to prove 
that at the time he made the will the decedent was not 
of sufficient mental capacity to understand the purport of 
the proposed will, and that he did not understand that 
the instrument which he was executing as his will was to 
leave his entire estate to one of his children to the total 
exclusion of the remaining children. Counsel stated that 
this would be an insufficiency in the requisites for the 
proper execution of a will. (A 30-39) 

Counsel for the appellant objected to the foregoing reci¬ 
tation, and took the position with the Court that since the 
will had already been proven in accordance with the Dis¬ 
trict of Columbia Code, it was not required as a part of 
these proceedings again to prove proper execution. (A 
30-39) In response the Court pointed out that the pre¬ 
trial order unquestionably indicated that this issue was 
reserved for disposition upon final hearing. (A 30-39) 

Counsel for appellees called to the attention of the Court 
below the case of National Safe Deposit, Savings and 
Trust Company v. Heiberger, 19 App. D. C. 506 (A 31), 
in which case the facts reveal that neither the caveators 
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nor the caveatee questioned the formal execution of the 
will in so far as they were concerned. In fact, it was 
shown that the caveator expressly admitted the execution 
of the will in question in due compliance with the require¬ 
ments of the law, and that the issue raised by caveator 
for trial by the jury assumed such formal execution. Nev¬ 
ertheless, the pleadings of record contained a reference 
to the usual formal questions for proof of validity of de¬ 
cedent’s will and of its due execution. 

Despite the fact that both sides were so obviously in 
substantial accord as to the compliance with the formal 
requisites for execution of a valid will, it was the opinion 
of this Court that the filing of a caveat itself of necessity 
put in issue the formal execution of the instrument as a 
will, and necessitated a determination of such issue as a 
prerequisite for the continued jurisdiction of the Court 
in the final determination of the caveat. 

On page 521 of the decision, this Court stated: 

“Although the statute is silent on the point, it would 
seem that, when not put in issue by the caveat, formal 
proof of the execution might properly be required 
before the formation of the issues of the controversy; 
for if execution cannot be proved the caveat would 
necessarily be abated. (Italics ours.) To defer the 
production of the proof of execution until after the 
determination of the issues formed under the caveat 
would be to reverse the logical order of procedure. 
At the end of protracted litigation, too, the necessary 
proof of execution might be more difficult.” 

Pursuant to its understanding that the proceedings in 
this jurisdiction necessitated proof of the formal execu¬ 
tion of the paper offered for probate, the Court directed 
the caveatee to proceed with formal proof. 

It is the position of appellees herein that the formal 
proof of a testamentary paper entitling it to be admitted 
to probate and record as a valid last will and testament 
necessitates more than the mere proof of a mechanical 
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execution of an instrument by a testator in the presence 
of his proposed witnesses. Appellees contend that in ad¬ 
dition to each and all of the mechanical necessities, a far 
more important necessity must be met; and that is proof 
that at the time of the execution of the proposed will the 
testator was possessed with animo testandi ; that he knew 
the contents of the instrument executed; that they ex¬ 
pressed his wishes for disposition of his estate; and that 
he intended that instrument as and for his last will and 
testament. In the absence of a full concurrence of both the 
mechanical requirements of execution and the decedent’s 
animo testandi, the instrument cannot be susceptible of 
formal execution as a valid last will and testament. 

Bearing on this question, appellees refer to the will itself, 
the first paragraph of which states that the decedent is 
“making, publishing and declaring” the writing as and 
for his last will and testament. The attestation clause of 
the aforesaid will repeats that the instrument has been 
signed, published and declared by the decedent as and for 
his last will and testament. Thereafter, when the wit¬ 
nesses appeared before the office of the Register of Wills 
to identify their respective signatures, this was apparently 
done upon the usual form of printed affidavit which is 
provided for witnesses and prepared for their acknowledg¬ 
ment by a clerk in the Register of Wills’ office. The affi¬ 
davits made by each of the purported attesting witnesses 
to decedent’s proposed last will and testament stated in 
each instance that the testator had “published, pronounced 
and declared” the paper writing to be his last will and 
testament. 

Appellees are of the opinion that the above recitations 
contained in decedent’s will, as well as in the affidavits 
filed in the office of the Register of Wills pertaining to 
the action of the decedent in publishing, pronouncing and 
declaring the instrument as his last will and testament, 
are recitations of great importance. This is true, for 
under the provisions of the District of Columbia Code no 
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requirement is necessary that the testator publish the in¬ 
strument at the time of its execution or declare it as a 
last will and testament. Title 19, Section 103, D. C. Code. 
All that is required is that the instrument be attested and 
subscribed to by the testator. Accordingly, the additional 
statement to the effect that the paper had been published 
and declared as and for a last will and testament by the 
testator at the time of its execution is a statement directed 
to the intent prevailing in the mind of the decedent claimed 
to exist at the time of the execution of the instrument; 
and since the same appeared herein both in the will and in 
the affidavits of the witnesses made to the Register of 
Wills, proof of the items referred to, thereupon became 
as much a part of the necessity for formal execution at¬ 
tributable to the decedent as did the affixing of the signa¬ 
tures of the testator and his witnesses. 

As to the proof offered by the caveatee in support of 
due execution of the paper writing of June 9, 1947, 
the two persons who had affixed their signatures unto 
the instrument as proposed witnesses took the stand and 
testified. 

The first of these was one Henry Lee, a Chinese bus¬ 
iness man. who could speak English and Chinese, but 
had no knowledge of the Italian language, and testified 
upon direct examination in substance as follows as to the 
details of decedent’s execution of the questioned paper. 
(A 47) 

This witness, when shown the proposed will, identified 
his signature thereunto, and stated that it was in his 
own handwriting, and also identified the signature of 
the other witness. (A 40, 41) Mr. Lee also testi¬ 
fied that he saw the decedent place his X-mark upon the 
paper writing, which was done in the presence of the en¬ 
tire group. Had the witness said no more, the above 
might have constituted compliance with the mechanical 
formalities necessary for proper execution of a valid last 
will and testament. 
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However, in addition to the above statements, the wit¬ 
ness, npon farther questioning indicated that he had diffi¬ 
culty at times in understanding the decedent, and that in 
1947—that being the year in which the will was executed— 
on almost every occasion when the witness saw the de¬ 
cedent, decedent was seated and was unable during that 
period to attend to his business, and that he did not have 
his mind on his business. (A 42) The witness further 
testified that upon the date of execution of the paper, 
the caveatee herein, Angelina Flocker, was present, as was 
also decedent’s counsel. (A 43) 

The witness was questioned concerning the order in 
which the signatures were affixed to the instrument, and 
he indicated that he “thought” that he had signed the 
instrument before the decedent affixed his cross-mark upon 
it, and that a little later the witness put his initials “H. L.” 
on the first page. (A 44, 45) The witness did not recall 
who next placed any writing upon the paper, but 
“thought” the decedent placed the cross-mark thereupon 
before either the words “His mark” or “Vincent Di Gen- 
naro” were placed upon the paper by decedent’s counsel. 
(A 45) 

On cross-examination the witness emphatically and re¬ 
peatedly stated that he did not place his name or initials 
upon any other papers at that time, nor did he see the de¬ 
cedent put his name or mark upon any other papers. 
(A 45) 

Later the witness was asked whether or not there was 
any conversation between anyone and the decedent as to 
what was in the paper writing and what it said. The 
witness answered he did not think so. (A 46) Thereafter 
on re-direct examination the witness changed his state¬ 
ment in that regard and stated that Mr. Donovan read the 
paper to the decedent in English, and Mr. Saitta read it 
to him in a language which the witness did not under¬ 
stand. (A 47) The witness further stated that the above 
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reading to the decedent was not done until after the de¬ 
ceased had affixed his mark to the paper. (A 47) 

Despite the fact that this witness had so certainly testi¬ 
fied that neither he nor the decedent had signed or exe¬ 
cuted any other papers, caveatee’s counsel produced a 
further paper bearing date of the same day as the pro¬ 
posed will. When this was shown to the witness, he im¬ 
mediately admitted that it bore his signature, the de¬ 
cedent’s execution by cross-mark, and the signature of 
Mr. Saitta who also purportedly witnessed the will. This 
paper writing was thereupon identified as Caveatee’s Ex¬ 
hibit No. 1 (A2) and was offered in evidence. (A 48) 

At this point it is significant that while decedent’s pro¬ 
posed will refers to a certain request purportedly made by 
the decedent of the caveatee, and Caveatee’s Exhibit No. 1 
is obviously the request therein referred to as having been 
made of caveatee, nevertheless the caveatee alleged in 
Paragraph 2 of her petition for probate of decedent’s 
will, that upon his death decedent left a paper which 
caveatee was offering for probate and record and “that 
no other paper in the nature of testamentary disposition 
of the decedent’s estate has been found, although diligent 
and thorough search has been made.” (A 6) It would 
appear significant that if both of these papers were exe¬ 
cuted on the same day by the decedent and duly witnessed, 
the caveatee in the orderly and proper process of adminis¬ 
tering her father’s estate should have filed them both with 
the office of the Register of Wills if her motive was proper; 
and it would also have seemed that the witness Lee, who 
was capable of remembering so many details of the execu¬ 
tion of one paper, should have also remembered the 
execution of the other prior to the prompting which was 
afforded him in regard thereto by caveatee’s production of 
the letter of June 9, 1947, after the witness’s denial of 
his subscribing more than one paper. 
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In any event, the witness’s testimony became more con¬ 
fused upon production of the second paper writing, for 
when it now became apparent that he had in fact affixed his 
signature to at least two paper writings, he then thought 
that the decedent first executed the letter of June 9, 1947, 
rather than the will. Subsequently, his testimony broke 
down completely, and he was unable to say the order in 
which either he or the decedent signed either of the papers. 
His final statement in the record indicated that, “to tell the 
truth,” he could not remember who signed either paper 
first. (A 49) 

Appellees submit that despite the proof of formal me¬ 
chanical execution which may have originally appeared 
from the witness’s direct testimony, it appeared so obvious 
upon the subsequent testimony that the witness was in¬ 
capable of supplying any direct evidence on the decedent’s 
compliance with the formal requisites for due execution 
of a will that his testimony was entitled to and received 
absolutely no weight. 

The next witness called to support execution of the will 
was Anthony G. Saitta. This witness, very much like his 
predecessor upon the stand, gave testimony that would, 
upon his direct examination, have undoubtedly also com¬ 
plied with the mechanical requirements of formal execu¬ 
tion of a last will and testament, for he definitely sup¬ 
ported the signature of the decedent by his cross-mark and 
the affixing of his own and Mr. Lee’s signatures in the 
presence of the testator in proper order. He also stated 
that the will had been read to the decedent in English 
by Mr. Donovan, and translated to him in Italian by him¬ 
self. (A 50-52) 

However, as to caveatee’s inconsistencies in compliance 
with other requisites, this witness testified that the de¬ 
cedent’s instructions to the scrivener of his will were: 
“I want to make the will, I want to leave $200 to each 
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child, see. • • • But I don’t want the house to be sold. 
* * # Until I am living my house belongs to me.” (A 52) 

This witness subsequently repeated himself in this re¬ 
gard on several occasions, in each instance emphatically 
stating that the decedent wanted to leave $200 to each of 
his children, and that of course the property was not to be 
touched or disposed of until after decedent’s death. (A 54, 
57,77) 

Of further interest in this witness’s testimony was the 
manner in which the will was prepared. According to him, 
the will was prepared by Mr. Donovan in the presence of 
the testator and both witnesses thereto, upon a typewriter 
at the grocery store of the decedent, on the date of its 
execution. (A 55) 

The witness unquestionably was familiar with the wishes 
of the decedent. He remained uncontradicted in his essen¬ 
tial averment that it was the intention and desire of the 
decedent to make a provision in his will for each of his 
children, and that his instructions to his attorney for 
preparation of his will -were to that effect. Thereafter, 
it became apparent in this witness’s testimony that the 
paper w’hich w*as purported to be executed by the de¬ 
cedent as his last will and testament wras proffered as 
being in compliance with decedent’s expressed wishes and 
intentions. This becomes evident through the witness’s 
further recitation of the happenings of the events on June 
9,1947. 

The witness testified that as the will was read to the 
decedent in English, he at the same time was translating 
and stating aloud unto the decedent the ‘‘main words” 
of the will in Italian. 

These “main words” were related to the decedent as 
follows: “Pa, do you know what you are doing? You are 
leaving everything to Angelina and $200 to each child. 
Is that wiiat you are doing? * * * He said, ‘yes, but not 
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until I am dead. I do not want nobody to touch my 
house. 7 ’ (A57) 

This witness continued to adhere to this statement and 
to his understanding that the will which Mr. Donovan 
was directed to prepare and which was translated and re¬ 
stated by the witness to the decedent, provided for $200 
to each of the children and the house to Angelina, even 
through the time he was recalled to the stand during the 
subsequent course of the trial when appellee had indi¬ 
cated a contrary view of the statements of the witness. 
(A 75-77) 

Mr. Saitta also testified that the caveatee, Mrs. Flocker, 
was present when the negotiations were under way for 
preparation and execution of a will for the decedent. 
(A 58) However, Mrs. Flocker never took the stand, even 
on this point, although Mr. Lee, the other witness, had 
confirmed the same and Mr. Donovan had denied it. 

Mr. Donovan, the final witness called by the caveatee, 
took the stand and testified concerning his services in re¬ 
gard to the preparation and execution of the proposed 
will. In confirmation of certain of the important ele¬ 
ments pertaining to the execution of the document, Mr. 
Donovan indicated that the decedent was somewhere be¬ 
tween 70 and 80 years of age, spoke broken English, 
could not read or write in any language, could not even 
sign his name, and appeared to have evidence of physical 
weakness. (A 60,62) 

He confirmed the fact that the decedent proclaimed a 
love and affection for all of his children, and wanted those 
children taken care of. Mr. Donovan stated that the 
decedent said in reference to aU of his children, he did 
want to leave them something, but he did not want to sell 
his property. At the time of this conversation, decedent’s 
daughter, Mrs. Flocker, was present and was conversing 
with decedent in Italian, a language which Mr. Donovan 
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did not understand. She did subsequently leave the room. 
(A 60,61) 

Mr. Donovan testified as to the facts concerning the 
execution of the will by the decedent on June 9, 1947, 
and stated that he had read the will to the decedent, and 
that it was executed and witnessed before him on that 
date, but he did not subscribe to same. He then stated 
that the will was turned over to Mr. Saitta to read to the 
decedent, and that he thereupon heard Mr. Saitta state 
something to the decedent in Italian, the substance of 
which Mr. Donovan did not know. (A 62,63) 

At the conclusion of this testimony, appellees moved the 
Court for a directed verdict upon the issue as to the formal 
execution of decedent’s will and as to whether or not it 
was decedent’s will, stating to the Court that in the opinion 
of appellees the caveatee had failed to prove that the 
will had been duly executed as required under the pro¬ 
visions of the District of Columbia Code. In essence, it 
was pointed out to the Court that the only person present 
at the time of the purported execution of the will who 
had testified in this proceeding as to the understanding 
of the decedent in his execution thereof, had clearly indi¬ 
cated that the decedent’s wishes and intent had not been 
complied with in so far as the instrument offered for pro¬ 
bate as his will was concerned. It was pointed out that 
if the paper as explained to the decedent by Mr. Saitta as 
and for his will did not contain the wishes of the decedent, 
the decedent could not execute that paper as a will, for it 
did not meet with the decedent’s intentions. It is obvious 
from the statement of the Court that this was the basis 
upon which the Court directed a verdict in favor of the 
caveators, for it was clearly indicated by the Court that 
it believed decedent’s instructions and wishes for his will 
required a bequest of $200 to each of his children before 
disposing of real estate or any other property to his 
daughter Angelina. Since the will did not provide this, 
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the Court concluded that the paper being offered was not 
formally and properly executed as decedent’s will, and 
should accordingly be denied probate. (A 66-74, 77, 78) 

There are a number of decisions throughout the United 
States touching upon the principles involved in this, the 
second phase of necessary requirements for a valid will, 
namely, the intent of the testator at the time of its execu¬ 
tion. In addition to the decisions, the text-book law is 
without contradiction in requiring as a necessary showing 
for validity of an instrument as a will that such instru¬ 
ment express the intention of the testator in reality. 

Page on Wills, Vol. 1, p. 112: “It is frequently said 
that in order that the instrument in question be a valid 
will it must express the intention of the testator in reality, 
and not merely in outward form.” (Italics ours.) 

Page on Wills, Vol. 1, p. 113: “It is often said that a 
testator must know the contents of the will when he exe¬ 
cutes it. If he does not know the contents, it is inopera¬ 
tive.” 

Page on Wills, Vol. 1, p. 323: “If a testator executes 
a will of whose nature and contents he is ignorant, such 
mistake is likely to be due to fraud or lack of capacity, 
and hence the question of mistake is not presented in its 
simplest form. Even if capacity is present and fraud is 
lacking., a will which is executed under such a mistake is 
invalid.” (Italics ours.) 

To refer to some of the reported decisions involving the 
question thus presented as to whether or not a proposed 
testamentary disposition made by decedent under circum¬ 
stances indicative of a lack of knowledge of contents of 
the instrument, misapprehension or misunderstanding of 
its provisions, or other facts pointing to a failure of the 
instrument to meet the wishes of the decedent at the time 
of execution of the instrument, appellees call to the atten¬ 
tion of the Court the cases hereinafter cited. 
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In re: Kelly's estate, 306 Pa. 551. This action grew out 
of a question of the formality of execution of the will of 
a decedent who at the time of the proposed execution 
thereof was hospitalized and in an infirm condition. The 
Court, in passing upon legal formalities for execution of 
a valid last will stated: 

“Of course, it must appear also that he knew the 
nature of the document signed in his name when he 
placed his mark thereon.” 

Sansona v. Laraia, 88 Conn. 136, 90 Atl. 28. In this case 
the lower Court made the following charge : 

“If testator was induced to sign the paper under 
some misapprehension as to its meaning, or by the 
misrepresentation of some one else as to its meaning, 
and that the provisions of the will as formulated in it 
were not the provisions that he intended to subscribe 
to, and that he supposed he was subscribing to, then 
the paper could not be regarded as his will.” • * • 

“The charge was well adapted to the case which 
was presented by the testimony and claims of the 
parties, and correct in its statement of the law.” 


“If, through ignorance of the English language, the 
testator did not express his testamentary wishes prop¬ 
erly to the scrivener, so that the latter did not by 
the language used express the testator’s intention, 
and he, through his ignorance of the language, did not 
understand the terms of the instrument when he signed 
it, and thus subscribed an instrument containing pro¬ 
visions to which he did not intend to subscribe, * • * 
the instrument offered for probate was not the testa¬ 
tor’s will.” 

In re: Glnckman's trill, 87 N. J. eq. 280. This case is 
based upon a determination of whether or not the will 
left by the decedent was a valid will, duly executed in 
accordance with law, wherein it appeared that the final 
draft of the will as signed by the testator and the wit¬ 
nesses, improperly stated the intent and wishes of the 
testator as reflected in a memorandum made by his attor- 
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ney immediately prior to the actual drawing of the pur¬ 
ported will. 

In passing upon this question the Court said: 

“Counsel then made a memorandum, which was 
produced at the trial, and reads as follows: 

‘All to Mrs. G. for life 
‘R-A-M- Ex. 

‘All to $40 pr week 
‘Not to move fm House 
‘till she die 
‘ Aftr her death 
‘to home for 
‘old 7 

“Counsel then left the bedroom and proceeded to 
draw up the will.. In less than half an hour he re¬ 
turned to the bedroom with two witnesses. Counsel 
says that he read the will slowly to the testator in 
the presence of the witnesses, and signed by the 
testator and the witnesses in the presence of each 
other. 7 7 

• • # * 

“In regard to the second branch of the case, I have 
had very much greater difficulty. The testator said, 
first of all, ‘Rosie to have the use of everything for 
life, the whole income for life. 7 

“It will be noted that that clause does not appear 
in the will. 

“The testator was an illiterate man. He could 
neither read nor write. The burden of proof, there¬ 
fore, is on the proponent to satisfy the court that he 
understood the contents of the will and approved of 
them. The law requires the will to be the testator 7 s 
freely-intended act; a will drawn by mistake is no 
more the act of the testator than a will obtained by 
undue influence. * * * 77 

“1 Schovl. WiUs (5th ed.) Par. 317, says: 

“The civil law required that the written will of a 
blind person should be read over to him and approved 
by him in the presence of the subscribing witnesses. 
Our common law lays down no such imperative rule, 
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but with regard to both blind and illiterate, and all 
who cannot read what is written out as their will, 
requires satisfactory proof to the effect that the testa¬ 
tor knew and approved of the contents of the will 
which was executed as his own. Such a will may be 
read over to the testator before signing, apart from 
his witnesses; or it may be shown that the contents 
w-ere correctly made known to him without any formal 
reading at all, provided it appear, on the whole, that 
the instrument as drawn up and executed constituted 
his own testamentary disposition as intended by him. 
Less than this, however, is unacceptable; and where 
the will, without being read over or examined, is 
signed by the testator upon an assurance that it has 
been prepared according to his instructions, when in 
point of fact it has not been, probate should be re¬ 
fused.” 

There do not appear to have been a great many situa¬ 
tions involved in this jurisdiction in which this Court has 
had an opportunity to pass upon this issue. However, in 
one case the pronouncements of this Court have been 
rather clear in regard substantially to the issue raised 
herein. 

In Barbour v. Moore, 4 App. D. C. 535, this Court stated 
that one of the main questions of the case to be determined 
by it was an ascertainment of the law T in regard to whether 
or not a will was duly and legally executed if the testator 
did not understand its contents. The Court stated: 

“We shall first consider the main questions of the 
case; and they are—No. 1, that the will of David 
Moore was not duly and legally executed—that the 
testator did not understand the contents of the Will 

• • • ff 

The Court later stated: 

“By the second prayer offered by the plaintiffs and 
granted by the court, the jury were instructed that 
the record of the will and probate was ‘ to be taken 
as prime, facie evidence of the due execution of the 
will by David Moore—that is, that this would be suf- 
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ficient evidence to establish the fact of the dne execu¬ 
tion of said instrument by him, in the absence of any 
countervailing evidence; but that the jury in this con¬ 
nection are to take into consideration all the other 
facts and circumstances that have been admitted in 
evidence, bearing upon the question of the execution 
of said will by David Moore, and before the jury can 
conclu^ that said paper was duly executed by David 
Moore, they must find upon all the evidence in the 
case that each of the following facts is established by 
a fair preponderance of the evidence: 1. That the 
signature of David Moore at the end of said instru¬ 
ment was written by him; 2. That the three subscrib¬ 
ing witnesses each signed the paper in the presence 
of David Moore, and by his express direction, and that 
they all attested and subscribed the same in his pres¬ 
ence ; and, 3. That when said instrument was so signed 
and attested David Moore intended the same to be his 
last will and testament and knew and understood the 
substance of the contents thereof.” (Italics ours.) 

An examination of the decisions in this jurisdiction does 
not seem to indicate any later closely analogous to the 
exact situation existing in the present case, although with¬ 
out exception it has been frequently stated in this juris¬ 
diction that the primary concern of the Probate Court in 
treating with wills of decedents is to assure as far as pos¬ 
sible and within the limits permitted by law that the in¬ 
tentions of the testator be complied with fully. 

The principles above stated have also found affirmance 
in courts of some of the other jurisdictions, and to quote 
from some of them which appear applicable, reference is 
made to the following: 

In re: Henry’s estate, 263 Mich. 410,248 N. W. 853. 

See also Clark v. Hugo, 130 Vo. 99; Richardson v. Rich¬ 
ards, 226 Mass. 240; Lungren v. Swartzwelder, 44 Md. 
482. 
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In the Richardson case the Court stated as follows: 

“A person does not execute an instrument as and 
for his last will, according to law, unless he knows 
the contents. The burden of showing such knowledge 
rests upon the proponent of the will.” 

Appellees in the Court below submitted to the determi¬ 
nation of the trial judge the evidence produced by the ap¬ 
pellant, and presumably he examined it in its most favor¬ 
able light. However, even in that most favorable light, 
the inescapable conclusion must be reached that the de¬ 
cedent at the time of the execution of his purported last 
will and testament did not have the benefit of a full dis¬ 
closure of its contents, nor did he have an understanding 
of its terms for the disposition of his worldly goods. In the 

last analvsis, the decedent could neither read nor "write 
• 

either English or his mother tongue, and very apparently 
did not adequately understand English. His conversations 
for the most part were conducted in Italian as was showrn 
through those related by Mr. Donovan at the time in¬ 
structions were first obtained for preparation of the will, 
when reference was made to Mrs. Flocker’s presence with 
her father wheii those instructions were given to Mr. 
Donovan. This is confirmed further by the fact that it 
was deemed necessary or advisable that Mr. Saitta trans¬ 
late the proposed "will to the decedent in Italian. The 
translation was incomplete and admittedly incorrect. Mr. 
Donovan did not understand Italian and could not testify 
as to what was related to the decedent by Mr. Saitta, the 
translator; and Mr. Saitta admittedly related to the de¬ 
cedent only what he, the translator, deemed to be the main 
parts. Among the main parts winch wrere related to the 
decedent, and to w r hich he agreed, w^as a disposition of 
his estate wliich wras no part of his will as offered for 
probate, for that instrument made no provision for any 
child other than the caveatee herein, nor did it contain 
any mandatory instruction to her for any bequest to any 
of decedent’s other children. 
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It would have been a simple procedure to have complied 
with the decedent’s admitted wishes in a will which could 
have incorporated each and every wish of decedent. But 
this was not done, and on the contrarj r instruments were 
prepared which instead of effecting the wishes of de¬ 
cedent made it possible to conceal and hide those wishes, 
and which made it equally possible to mislead the testator 
into a mistaken belief that he was making a will in accord¬ 
ance with his wishes. 


CONCLUSION 

In conclusion, appellees state to this Court that from 
every consideration given to all of the evidence adduced 
by the caveatee upon the occasion of the trial of this action 
in the Court below, no controverted question of fact' ex¬ 
isted which would in any wise indicate that the single 
paper offered by the caveatee for probate and record as 
decedent’s last will and testament was the paper which 
the decedent intended for his last will and testament, nor 
would the supplementing of that instrument by the letter 
of the same date cure this defect for the same was merely 
precatory and still not a mandatory direction to the ap¬ 
pellant. Appellees acquired no bequest thereby and appel¬ 
lant would be well within her rights to totally disregard 
the same should the will have been sustained; and as a 
result thereof, appellees would receive absolutely nothing 
from their father, the decedent. 

All of the evidence leads to but one assumption, and 
that is that because of the ignorance of the decedent he 
relied upon the recitation made to him of the purported 
contents of his will by one of the subscribing witnesses 
thereunto. Decedent believed that the paper which he 
was being called upon to execute as his will was making 
provision for each and every one of his children. It was 
under that assumption, and that alone, that the decedent 
executed the instrument offered herein as and for his 
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will. Since the principal provision which the dece¬ 
dent desired to make was not made, appellees herein re¬ 
spectfully submit that it could not have been executed 
as decedent’s will under the circumstances, and that accord¬ 
ingly the action of the trial Court in directing a verdict 
to that effect was proper. 

Harry L. Ryan, Jr. 
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815 - 15th St. N. W. 
Washington, D. C. 

Attorneys for Appellees. 






